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Court of Appeals of the District of Columbia 


No. 4533. 

I 

District of Columbia, Plaintiff in Error, 

vs. • 

Franklin P. Nash et al. 

1 In the Police Court of the District of Columbia, 

March Term, 1925. 

No. 822891-2. j 

District of Columbia j 

| 

vs. j 

l 

1 

Franklin P. Nash, "Wilbur F. Nash, Jane Na^h. 

I 

i 

Information for Violation of Police Regulations 

I 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in tjie said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above Entitled 
cause, to wit: 

March 27,1925. Information filed. ! 

Agreed statement of facts filed; 
Demurrer filed. I 

Motion to quash information filed. 

June 5, 1925. Memorandum in opposition to potion 

to quash filed. 

August 20, 1926. Motion to quash information granted. 

Exceptions noted. Notice given!of ap¬ 
plying to Court of Appeals for a 
Writ of Error by Ass’t Corp.jCoun- 
"V sel. 


1—4533a 
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August 25, 1926. 
September 7, 1926. 

Sept. 30, 1926. 

Oct. 15, 1926. 

Oct. 22, 1926. 

Nov. 12, 1926. 

Nov. 16, 1926. 

Nov. 20, 1926. 


Bill of Exceptions submitted. 

Time for signing Bill of Exceptions 
extended to Sept. 30, 1926. 

Time for signing Bill of Exceptions ex¬ 
tended to Oct. 15,1926. 

Time extended for signing Bill of Ex¬ 
ceptions to Oct. 22,1926. 

Bill of Exceptions settled, signed, 
sealed and filed. 

Writ of Error rec’d from Court of 
Appeals. 

Assignment of errors filed. 

Designation of record filed. 

Copy of record and proceedings in this 
case together with Writ of Error 
transmitted to Court of Appeals in 
obedience to said Writ. 


In the Police Court of the District of Columbia, 
March Term, A. D. 1925. 


The District of Columbia, ss: 

Francis H. Stephens, Esq., Corporation Counsel, by 
Joseph C. McGarraghy, Assistant Corporation Counsel, 
who for the District of Columbia prosecutes in this behalf 
in his proper person, comes here into Court, and causes the 
Court to be informed, and complains that Wilbur F. Nash, 
Franklin P. Nash, and Jane Nash (the latter as trustee 
and committee of the estate of Louisa G. Nash, Lunatic), 
late of the District of Columbia aforesaid, on the 3rd day of 
November, in the vear A. D. nineteen hundred and twenty- 
four, and on divers other davs between said date and the 
10th day of March in the vear A. D. nineteen hundred and 
twenty-five, in the District of Columbia aforesaid, on 
Bassetts Alley, Northeast, did then and there use as a dwell¬ 
ing or residence or place of abode a certain building known 
as 239 Bassetts Alley and designated on the records of 
the Surveyor of the District of Columbia as lot 809 in 

V 

Square 757, said building being then and there erected or 
placed on or along an alley which is less than thirty feet 
wide throughout its entire length and which does not run 
straight to and open on two of the streets bordering the 
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square, and said building being not supplied witli gas or 
electric lights, as is more specifically set out in the agreed 
statement of facts hereto attached and made a paft hereof: 
Contrary to and in violation of an Act of Congress in such 
case made and provided, and constituting a law of the Dis¬ 
trict of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel , 
By JOSEPH C. McGARRACjrHY, 
Assistant Corporation Counsel. 

Personally appeared Otto C. Hauschild this 27tjh day of 
March, A. D., 1925, and made oath before me that Ithe facts 
set forth in the foregoing information are true, ^nd those 
stated upon information received he believes to be true. 

I. R. ROBERTSON, I 
Deputy Clerk Police Court pf 

the District of Colombia. 

i 

3 [Endorsed:] Scliuldt, Judge, Col. No. 

822,891. Information. District of Colurtibia vs. 
Franklin P. Nash, Wilbur F. Nash, Jane Nash. Clayton. 
Violation of police regulations. Violation act of Cjongress. 
Witness: Otto C. Hauschild, Officer. Filed Mar. $7, 1925. 
F. A. Sebring, Clerk Police Court, D. C. March $7, 1925, 
Demurrer filed. Motion to Quash Information filed June 
5, 1925. Memoradum in opposition to ^motion tp quash 
filed. 8-20-26, Motion to quash information granted. Ex¬ 
ceptions noted. Notice given of applying to Courf of Ap¬ 
peals for a writ of error by Asst. Corp. Counsel. (K. A. S.) 
Aug. 25, 1926, Bill of exceptions submitted. Sept. 7, 1926, 
Time for signing bill of exceptions extended to Qept. 30, 
1926. Sept. 30, 1926, time for signing bill of exceptions 
extended to Oct. 15, 1926. Oct. 15, 1926, time extended for 
filing bill of exceptions to 10/22/26. See inside. Oct. 22, 
1926, Bill of Exceptions settled, signed, sealed & filed. Nov. 
12, 1926, Writ of error rec’d from Court of Appeals. 
Nov. 16, 1926, assignment of errors filed. Designation of 
record filed. Copy of record and proceedings in this case, 
together with vrrit of error transmitted to Court! of Ap¬ 
peals in obedience to said writ. | 

2—4533a " ! 
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4 Ill the Police Court of the District of Columbia. 

Xumber 822,891. 

District of Columbia 
vs. 

Franklin P. Xash et als. 


Demurrer. 


The defendants sav that the information filed herein is 

* 

bad in substance. 

(Signed) 


C. T. CLAYTOX, 
Attorney for Defendants. 


The matters of law intended to be argued upon the above 
demurrer are as follows: 

1. That these defendants have hot violated any pro¬ 
visions of statute as alleged. 

2. That the Statute of September 25, 1914, amended Sep¬ 
tember 6, 1922, is unconstitutional, and void, as taking pri¬ 
vate property without due process of law, contrary to the 
fifth amendment to the Constitution. 

3. And for other reasons to be made known at the 
hearing. 


5 [Endorsed:] Xo. 822,891, District of Columbia 
vs. Franklin P. Nash et al. Demurrer. Filed Mar. 27, 
1925. F. A. Sebring, Clerk of Police Court, D. C. 

6 In the Police Court of the District of Columbia. 

Number 822,891. 

District of Columbia 
vs. 

Franklin P. Nash et als. 

Motion to Quash . 

Come now the defendants, Franklin P. Nash et als., by 
their attorney, Charles T. Clayton, and move the Court to 
quash the information filed herein, because, they say, the 
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I 

said information is based upon a void statute, tp wit, the 
Act of Congress approved September 25, 1914, as amended 
September 6, 1922; which Act of Congress is unconstitu¬ 
tional as taking private property without due pjrocess of 
law, contrary to the provisions of the fifth amendment to 
the Constitution. 

(Signed) i 

CHAS. T. CLAYTON, 
Attorney for Defendants. 

7 [Endorsed:] No. 822,891. District of Colombia vs. 
Franklin P. Nash et al. Motion to quaslji. Filed 

May 27, 1925. F. A. Sebring, Clerk of Police Court, D. C. 

I 

i 

8 In the Police Court of the District of Columbia. 

i 

No. 822,891. j 

I 

District of Columbla 

i 

vs. 

Franklin P. Nash et al. 

Agreed Statement of Facts. 

I 

j 

The following statement of facts is agreed upon by Coun¬ 
sel for the District of Columbia and the defendant, and is 
hereby made a part of the information filed herein, j 

The defendants are the owners of a certain building 
known as 239 Bassetts Alley which is occupied at the pres¬ 
ent time by tenants of the defendants as a dwelling, or resi¬ 
dence or place of abode. 

Said building is erected or placed on or along sajid alley 
which is less than thirty feet wide throughout it^ entire 
length and does not run straight to and open on two of the 
streets bordering the square. The alley is supplied with 
sewer, water main and gas light. The premises are con¬ 
nected with water and sewer but do not have either gas or 
electric light. .) 

It is agreed that there are about 2,500 houses located in 
216 alleys, and inhabited by a population, by the police 
census of November 3, 1919, of 507 white and 8,510 Colored 
persons; that the number of persons now in said alley 
houses has not materially changed since that census was 
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taken; that the value of the alley houses and the land oc¬ 
cupied is approximately $3,000,000.00, of which the land 
and buildings are of approximately equal value; that the 
buildings, both those concerned in the suit at bar and in 
general, are adapted for ready conversion to only a limited 
number of other uses than as dwellings, and, in some in¬ 
stances, the cost of conversion would amount to a large 
sum of money. In some portions of the District, there is 
no large demand for buildings of the type into which these 
dwellings might be converted. It is agreed that the physical 
condition of these alley houses is comparable to the physical 
condition of houses of similar type, age, size and quality 
located on the streets and avenues of the District; that 
some of them are in good and some in poor repair, and their 
condition from a sanitary, fire protection, plumbing inspec¬ 
tion and construction standpoint, as disclosed by the regu¬ 
lar inspections of the five city inspection services, differs 
little if at all from the condition of similar dwellings on 
such streets and avenues, aside from the requirements of 
the Act of Congress under which this is filed; that all alleys 
in the District of Columbia possess at least one of the re¬ 
quirements of the said Act of Congress; that the rental of 
alley dwellings ranges in general from $2.00 to $3.00 a 
room per month, and that similar types of houses, in like 
condition, rent from $4.00 to $6.00 a room per month on the 
streets and avenues of the District; that there are not avail¬ 
able to be rented for persons now in the alley dwellings, 
houses at these higher rentals or at the rentals charged for 
the alley houses: that the wages earned by the alley dwell¬ 
ers, many of whom are casual or seasonal workers, averages 
from $2.50 to $4.00 a day. 

(Signed) JOSEPH C. McGARRAGHY, 

Attorney for the D. C. 

C. T. CLAYTON, 

Attorney for Defendant. 

[Endorsed:] No. 822,891. Agreed statement of 
facts. 


9 
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10 In the Police Court of the District of Columbia. 

Nos. 822,891-892. J 

I 
| 

District of Columbia 
vs. 

Franklin P. Nash et al. 

Bill of Exceptions. 

• 

Be it remembered that this cause came on fot* hearing, 
before Gus A. Schuldt, one of the Judges of tjie Police 
Court, on the 27th day of March, 1925, on demurrer and 
motion to quash an information filed against t|he above 
defendants, charging that each of them, and all of them, 
permitted the use of dwellings, residences and (places of 
abode, certain buildings erected or placed on or alpng alleys 
which lack at least one of the requirements of the Act of 
Congress, Approved September 25, 1914, (38 StatJ 716) the 
operation of which was posponed until June 1, 1923, upon 
which date it was intended to become effective, thiit is that 
said dwellings, residences and places of abode were not 
erected or placed on or along an alley which is at least 
thirty feet wide throughout its entire length, runsj straight 
to and opens on two of the streets bordering th^ square, 
and is supplied with sewer, water mains, and ga^ or elec¬ 
tric light. 


The Act of Congress, Approved September 25, 
titled 


1914, en- 


“An Act to provide, in the interest of publi^ health, 
comfort, morals, and safety, for the discontinuance of the 
use as dwellings of buildings situated in in the ^Heys in 
the District of Columbia/’ 

i 

is as follows: 

l 

“Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That from and after the passage of this Act it shall 
1)0 unlawful in the District of Columbia to erect, place or 
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construct any dwelling on any lot or parcel of ground front¬ 
ing on an alley where such alley is less than thirty feet 
wide throughout its entire length and which does not run 
straight to and open on two of the streets bordering on 
the square, and is not supplied with sewer, water mains, 
and gas or electric light: and in this Act the term “alley” 
shall include any and all courts, passages, and 
11 thoroughfares, whether public or private, and any 
ground intended for or used as a highway other — 
the public streets or avenues; and any dwelling house now 
fronting an allev less than thirty feet wide and not extend- 
ing straight to the streets and provided with sewer, water 
main, and light, as aforesaid, which has depreciated or been 
damaged more than one-half its original value, shall not 
be repaired or reconstructed as a dwelling or for use as 
such, and no permit shall be issued for the alteration, re¬ 
pair, or reconstruction of such a building, when the plans 
indicate any provision for dwelling purposes; Provided, 
That rooms for grooms or stablemen to be employed in 
the building to be erected, repaired, or reconstructed may 
be allowed over stables, when the means of exit and safe¬ 
guards against fire are sufficient in the opinion of the in¬ 
spector of buildings, subject to the approval of the Com¬ 
missioners of the District of Columbia; and no building 
now or hereafter erected fronting on an alley or on anv 
parcel of ground fronting on an alley less than thirty feet 
wide and not otherwise in accordance with this Act shall 
be altered or converted to the uses of a dwelling. Any 
such alley house depreciated or damaged more than one- 
half of its original value shall be condemned as provided 
by law for the removal of dangerous or unsafe buildings 
and parts thereof, and for other purposes. Xo dwelling 
house hereafter erected or placed along any alley and front¬ 
ing or facing thereon shall in any case be located less than 
twentv feet back clear of the center line of such allev, so 
as to give at least a thirtv-foot roadwav and five feet on 
each side of such roadway of such roadway clear for a 
walk or footway, and any stable or other building here¬ 
after placed, located, altered, or erected on or along such 
an alley upon which a dwelling faces or fronts shall be 
set back clear of the walk or footway the same as the dwell¬ 
ing' or dwellings, but the fact that dwellings are located in 
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such alleys shall not affect the location of stable^ or other 
buildings otherwise. j 

The use or occupation of any building or othefi structure 
erected or placed on or along any such alley as g, dwelling 
or residence or place of abode by any person Qr persons 
is hereby declared injurious to life, to public health, morals, 
safety, and welfare of said District; and such use or occupa¬ 
tion of any such building or other structure, on, jfrom, and 
after the first day of July, nineteen hundred and| eighteen, 
shall be unlawful. 

Sec. 2. That any person or persons, whether as principal, 
agent or employee, violating any of the provisions of this 
Act or any amendment thereof for the violation of which 
no other penalty is prescribed, shall on conviction thereof 
in Police Court, be punished by a fine of not less than $10 
nor more than $100 for each such violation, and a like fine 
for each day during which such violation has continued 
or may continue, to be recovered as other fines and penalties 
are recovered. 

Sec. 3. That the Act of Congress approved July twenty- 
second, eighteen hundred and ninety-two, entitled An Act 
regulating the construction of buildings along alleyways 
in the District of Columbia,” and all laws or partjs of laws 
inconsistent with the provisions hereof are hereby re¬ 
pealed.” Approved Sept. 25, 1914 (38 Stats. jL., pt. 1, 
p. 716.) | 

12 Subsequently, an Act of Congress, Approved May 

23, 1918, (40 Stats. L. pt. 7,560) amending the pre¬ 
vious Act extended the operation of that statute Juntil 

“* * * one year following the date of the proclamation 

of the President of the exchange of ratifications of the 
treaty of peace between the United States and the Imperial 
German Government.’* 

which time was further extended until June 1, 1923, by Act 

I 

of Congress hereinafter set forth. 

Whereupon on March 27, 1925 the following information 
was filed, charging the defendants herein as aforesaid, from 
the 3rd dav of November, 1924 and on divers other davs 
between said date and the 10th dav of March, 1925. Ac- 
companying said information and made a part thejreof was 
the following agreed statement of facts: 
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“The defendants are the owners of a certain building 
known as 239 Bassetts Alley which is occupied at the pres¬ 
ent time by tenants of the defendants as a dwelling or 
residence or place of abode. 

Said building is erected or placed on or along said alley 
which is less than thirty feet wide throughout its entire 
length and does not run straight to and open on two of the 
streets bordering the square. The alley is supplied with 
sewer, water main and gas light. 

The premises are connected with water and sewer but 
do not have either gas or electric light. 

It is agreed that there are about 2,500 houses located 
in 216 alleys, and inhabited by a population, by the police 
census of November 3, 1919, of 507 white and 8,510 colored 
persons; that the number of persons now in said alley 
houses, has not materially changed since that census was 
taken; that the value of the alley houses and the land 
occupied is approximately $3,000,000.00, of which the land 
and buildings are of approximately equal value; that the 
buildings, both those concerned in the suit at bar and in 
general, are adapted for ready conversion to only a limited 
number of other uses than as dwellings, and, in some in¬ 
stances, the cost of conversion, the cost of conversion would 
amount to a large sum of money. In some portions of the 
District, there is no large demand for buildings of the type 
into which these dwellings might be converted. It is agreed 
that the physical condition of these alley houses is com¬ 
parable to to the physical condition of houses of similar 
type, age, size and quality located on the streets and 
avenues of the District; that some of them are in good and 
some in poor repair, and their condition from a sanitary, 
fire protection, plumbing inspection and construction stand¬ 
point, as disclosed by the regular inspections of the five 
city inspection service-, differs little if at all from the condi¬ 
tion of similar dwellings on such streets and avenues, aside 
from the requirements of the Act of Congress under which 
this information is filed; that all alleys in the District of 
Columbia possess at least one of the requirements of the 
said Act of Congress; that the rental of alley dwellings 
ranges in general from $2.00 to $3.00 a room, per month, 
and that, similar types of houses in like condition, rent from 
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$4.00 to $6.00 a room, per month on the streets and 
13 avenues of the District; that there are not available 
to be rented for persons now in the alley dwellings, 
houses at these higher rentals or at the rentals charged 
for the alley houses; that the wages earned by the alley 
dwellers, many of whom are casual or seasonal workers, 
averages from $2.50 to $4.00 a day.” 

i 

Whereupon on the 20th day of August, 1926 tlje Honor¬ 
able Gus Schuldt, one of the Judges of the Polite Court, 
and the Judge presiding at the hearing and argument on 
the motions, filed therein, sustained the demurrer of the 
defendants in a written opinion and granted their motion 
to quash the information, on the grounds that the original 
Act, and amendments thereto, including the amendment of 
September 6, 1922 (— Stats. L., —), which stated,! in part: 

“* * * “An Act to provide, in the interests j)f public 

health, comfort, morals, and safety, for the discontinuance 
of the use as dwellings of buildings situated in tljie alleys 
in the District of Columbia,” be and the same hereby is, 
postponed until June 1, 1923.” j 

i 

i 

their terms and intent, all apply to the alley, which! opinion 
is made part of this bill as Exhibit “A”, and nqt to the 
dwelling, leaving the question of the constitutionality of 
the Acts undecided, which grounds were raised by jsaid de¬ 
fendants on their said motion and demurrer and reserved 
herein. 

i 

Whereupon the District of Columbia, then and there by 
its proper person and counsel, noted an exception in open 
Court on the matters of law therein, and gave notide of its 
intention of applying to the Court of Appeals of tihe Dis¬ 
trict of Columbia for a writ of error. 

Comes now the District of Columbia, by its properj person 
and counsel, and prays the Court to sign this Bill of Ex¬ 
ceptions and the same is signed and settled, now for then, 
and made a part of the record in this cause, this 22d day of 
October, 1926. | 

GUS A. SCHULDT,'! 

Jmge. 


i 
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Exhibit “A”. 


In the Police Court of the District of Columbia. 


Opinion of the Court. 


The above informations are filed for alleged violations 
of the Act of Congress approved September 25, 1914 (33 
Stat. — 716) and the amendatory act approved September 
6, 1922 regulating the use and occupation of certain dwell¬ 
ings in alleys and commonly known as the “Alley Eviction 
Law. ’ 9 

The language of the statute applicable to the statement 
of facts filed herein is as follows: 


“I't shall be unlawful in the District of Columbia to creel, 
place or construct any dwelling on any lot or parcel of 
ground fronting on any alley where such alley is less than 
thirty feet wide throughout the entire length and which 
does not run straight to and ox)en on two of the streets 
bordering the square, and is not supplied with sewer, water- 
main and gas or electric light.” 

The demurrers and motions to quash filed by the defend¬ 
ants are based on the following grounds: 

1. That the Act of Congress known as “An Act for the 
discontinuance of the use of dwellings of buildings situated 
in the alleys in the District of Columbia,” approved Sep¬ 
tember 25, 1914 and is amended by Congress and approved 
September 6, 1922, on which authority said information is 
issued is unconstitutional in violation of Article 5 of the 
Amendments of the Constitution of the United States of 
America. 

2. That the information tiled herein sets forth no facts to 
constitute an offense under the act or acts set forth in Para¬ 
graph 1. 

The construction and interpretation of this statute has 
been a moot one for many years there having been three 
separate and distinct schools of interpretation, the first 
being that all the conditions specified in the act must 
15 prevail, the second being that as these conditions 
which made the existence of dwellings illegal were 
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I 

linked together in the conjunctive they all must!exist co- 
jointlv to make the dwellings illegal, and third that the con¬ 
ditions set forth apply to the alley and not to the dwelling. 

The latter construction is that of Justice Bailey of the 
Supreme Court of the District of Columbia in thej cases of 
Norment vs. Rudolph (Equity 41314) and Lockjwood vs. 
Rudolph (Equity 41144). These cases were similar to the 
ones at issue here. In his opinion delivered in th^se cases 
the Justice said; “There is nothing in the statute which 
prevents the use of property bordering on an alley when 
the alley is supplied with sewer, water-main, and ggs lights, 
and it would be a forced construction of the statute|to apply 
this provision to the premises rather than to the alley in 
the face of the plain language of the statute.” Injunctions 
were granted by him as prayed in the bill and the £ase was 
appealed to the Court of Appeals of the District of Colum¬ 
bia which court reversed the decree on the groqnd that 
equity will not take jurisdiction to enjoin an acficipated 
criminal proceeding when the matter of which comblaint is 
made will be available as a defense should such a procedure 
be attempted. Whereupon the cases were filed in this court 
as a court of first instance. 1 

After mature and deliberate consideration of the exten¬ 
sive and able briefs filed in these causes and the Eloquent 
arguments thereon the Court is constrained to follqw Jus¬ 
tice Bailey’s interpretation of this statute. 

Indeed the Corporation Counsel in his brief states jthat in¬ 
terpretation of this act should be made pursuant! to the 
principle “that statutes in degation of the common law 
are to be strictly construed and that property owners are 
not to be deprived of the fullest and the freest use of their 
property unless that deprivation is couched in cle,ar and 
unequivocal terms.” Following this line of interpfetation 
a strict construction of the act must necessarily lead to the 
conclusion that these conditions apply to the alley hnd not 
to the houses. For instance, how could wateif-mains 
16 be placed in dwellings instead of an alley, ahd this 
phrase is used several times in the act. Again the 
court is not aware of any law or regulation requiring the 
installation of electricity or gas in any dwelling in anj r other 
section of the city although it is true that most of th^m are 
so installed. Is it not therefore fair to assume that Con- 

i 

i 
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gress intended all these facilities to be in the alley with the 
expectation that the same would be installed in the dwellings 
located therein. The court has also a list of many streets 
in the District of Columbia open at one end only and having 
no outlet at the other. 

It seems to the court that unless the first interpretation 
of the statute is followed i. e. that all of these conditions 
must prevail and apply to the building, which would neces¬ 
sitate the ousting of some 9,000 tenants and the confisca¬ 
tion of $3,000,000.00 worth of property, the construction 
placed upon it by Justice Bailey must prevail because the 
construction placed upon it by Counsel for the Government 
is more or less of a compromise. 

The court therefore holds, following the decision of Jus¬ 
tice Bailey, that the requirements of said act relate to the 
alley and the informations are therefore defective and the 
motions to quash are granted. 

The constitutionality of the act was also attacked. The 
agreed statement of facts is as follows: 

“It is agreed that there are about 2,500 houses located in 
216 alleys, and inhabited by a population, by the police 
census on November 3, 1919, of 507 white and 8,510 colored 
persons; that the number of persons now in said alley 
houses has not materiallv changed since that census was 
taken; that the value of the alley houses and the land oc¬ 
cupied is approximately $3,000,000.00, of which the land 
and buildings are of approximately equal value; that the 
buildings, both those concerned in the suit at bar a&d in 
general, are adapted for ready conversion to only a limited 
number of other useJ than as dwellings, and in some in¬ 
stances, the cost of conversion would amount to a large 
sum of money. In some portions of the District, there is 
no large demand for buildings of -he type into whicli these 
dwellings might be converted. It is agreed that the physi¬ 
cal condition of these alley houses is comparable to the 
physical conditions of houses of similar type, age, size and 
quality located in avenues and streets of the District of Co¬ 
lumbia; that some of them are in good and some in poor 
repair and their condition from a sanitary fire protection, 
plumbing inspection and construction standpoint, a d dis¬ 
closed by the regular inspections of the five city inspection 
services, differs little if at all from the condition of similar 
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dwellings on such avenues and streets aside frqm the re¬ 
quirements of the act of Congress under which this infor¬ 
mation is filed; that all alleys in the District of I Columbia 
possess at least one of the requirements of the siid Act of 
Congress; that the rental of alley dwellings ranges in gen¬ 
eral from $2.00 to $3.00 a room per month, and that similar 
types of houses, in like condition rent from $4.00 to $6.00 a 
room per month on the streets and avenues of thq District; 
that there are not available to be rented for persons in 
the alley dwellings, houses at these highejr rentals 
17 or at the rentals charged for the alley hoiises; that 
the wages earned bv the alley dwellers, imanv of 
whom are casual or seasonable workers, averages from 
$2.50 to $4.00 a day.” j 

Counsel stresses the fact that to comply with the act 

as contended bv Counsel for the District of Columbia would 

* 

be confiscatory and contrary to the provisions of the Fifth 
Amendment to the Constitution. j 

As this opinion will no douby be appealed and qs this is 
one of the points of both the motions to quash and de¬ 
murrers filed the Court of Appeals will no doub?/ pass upon 
this interesting and important question. I 

GUS A. SCHELDT, 

.fudge. 


18 [Endorsed:] #822,891 & 822,892. D. | C. vs. 
Franklin P. Nash et al. Aug. 20, 1926. Opinion of 

the Court by Judge Schuldt. 

i 

19 [Endorsed:] Nos. 822,891, 822,892. District of 

Columbia vs. Franklin P. Nash et al. 'Bill of excep¬ 
tions. Submitted Aug. 25, 1926. Oct. 22, 1926. Bi|l of ex¬ 
ceptions settled, signed, sealed, & filed. Filed Oct. 2|2, 1925. 
F. A. Sebring, Clerk Police Court, D. C. i 


i 

i 

i 

l 

I 

I 
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20 In the Police Court of the District of Columbia. 

Nos. 822,891-892. 

District of Columbia 
vs. 

Franklin P. Nash et al. 

Assignment of Errors. 

Now comes the plaintiff in error in the above entitled 
cause and files the following assignment of errors: 

1. The Court erred in holding that the Act of Congress, 
approved September 25, 1914 and amendments thereto, ap¬ 
plied to alleys in the District of Columbia and not to the 
dwellings therein. 

2. The Court erred in granting the motion to quash filed 
herein and sustaining the demurrer to the information. 

(Signed) F. H. STEPHENS, 

(Signed) EDWARD W. THOMAS, 

Attorneys for Plaintiff. 

Consent of Attorney for Defendants. 

(Signed) CHARLES T. CLAYTON. 

21 [Endorsed:] 822,891-892. Assignment of errors. 
Filed Nov. 16, 1926. F. A. Sebring, Clerk Police 

Court, D. C. 

22 United States of America, ss: 

The President of the United States to the Honorable Gus 
A. Schuldt, Judge of the Police Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between District of Columbia, 
plaintiff, and Franklin P. Nash, et al., defendants, Informa¬ 
tions Nos. 822,891 and 822,892, a manifest error hath hap¬ 
pened, to the great damage of the said plaintiff, as by its 
complaint appears. We being willing that error, if any 



I 


I 
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i 

hath been, should be duly corrected, and full aijid speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that thjen, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Colombia, to¬ 
gether with this writ, so that vou have the same iik the said 
Court of Appeals, at Washington, within 15 daysjfrom the 
date hereof, that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause farther to 
be done therein to correct that error, what of righjt and ac¬ 
cording to the laws and customs of the United States should 
be done. ; 

Witness the Honorable George E. Martin, Chiejf Justice 
of the said Court of Appeals, the 12th day of November, in 
the year of our Lord one thousand nine hundred and twenty- 
six. i 

i 

[Seal Court of Appeals, District of Columbia.] 


Allowed by 


HENRY W. HODGES, j 
Clerk of the Court of Appeals 

of flic District of Colombia. 

i 


CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Filed Nov. 12, 1926. F. A. Sebring. 


23 In the Police Court of the District of Columbia. 

Nos. 822,891-892. j 


District of Columbia, 
vs. 

Franklin P. Nash et al. 


Designation of Record. 

The clerk will please prepare a transcript of record on 
writ of error granted herein as follows: 

i 

1. Information and pleas. j 

2. Agreed statement of facts. 

3. Opinion of the Court. 
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4. Bill of exceptions. 

5. Docket entries and proceedings. 

6. Assignment of errors. 

7. Writ of error. 

8. This designation. 

(Signed) ^ F. H. STEPHENS, 

EDWARD W. THOMAS, 

Attorneys for Plaintiff. 

Consent of Defendants’ Attorney. 

(Signed) CHAS. T. CLAYTON. 

24 [Endorsed:] In the Police Court, D. C. Nos. 822,- 
891-892. District of Columbia vs. Franklin P. Nash 

et al. Designation of Record. F. H. Stephens, E. W. Thomas, 
District Building, Attys. for Plaintiff. Filed Nov. 16, 1926. 
F. A. Sebring, Clerk olice Court, D. C. 

25 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 16 inclusive, to be true copies of orig¬ 
inals in cause No-. 822,891-892 wherein the District of Co¬ 
lumbia is plaintiff and Franklin P. Nash et al. defendant, 
as the same remain upon the files and records of said Court. 

In testimony whereof I hereunto subscribe mv name and 
affix the seal of said Court, the City of Washington, in said 
District, this 20" day Nov. A. D. 1926. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court , Dist. of Columbia. 
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26 In the Court of Appeals of the District of Columbia. 

! 

No. —. j 

I 

Police Court Nos. 822,891-822,892. 

District of Columbia j 

i 

i 

vs. | 

i 

Franklin P. Nash et al. 

i 

I 

Stipulation. 

\ 

It is hereby agreed and stipulated between th^ District 
of Columbia by its attorneys, and the defendant by their 
attorney, that the bill of exceptions filed in the I cases of 
District of Columbia vs. Franklin P. Nash, et ail.. Police 
Court No. 822,891, and the District of Columbia vs. Joseph 
White et ah, Police Court No. 822,892, were agreed to and 
settled in the said Police Court as involving as parties de¬ 
fendant the following parties and none other: Iln Police 
Court case No. 822,891: Franklin P. Nash, Wilbur F. Nash, 
and Frederick A. Fenning, Committee of Louisia pr. Nash, 
the said Frederick A. Fenning by substitution u]|)on sug¬ 
gesting in said Police Court of the death of Jaiie Nash, 
theretofore trustee for Louisa G. Nash; and in Police Court 
case No. 822,892: Joseph White, William Hunter and 
Henry Bruner, all of whom are parties in this appeal. 

It is further stipulated and agreed that the sai<]i bill of 
exceptions, in the statement of facts therein included, con¬ 
tains, and was agreed by all parties hereto to contain the 
following language in the second clause thereof: “jThe de¬ 
fendants are the owners and the tenants holding under said 
owners, of a certain building, known as 239 Bassett’^ Alley, 
which is occupied at the present time by said defendant 
tenants as a dwelling place or residence or place of abode. 

It is further stipulated that the said bill of exceptions 
was agreed by all parties thereto and was settled ^s con¬ 
taining by said agreement the statement that- 

i 

“this cause came on for hearing before Gus A. Schuldt, one 
of the Judges of the Police Court, on the 27th day of March, 


i 
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1925, on demurrers and motions to quash the infor- 

27 mations filed against the above defendants, charging 
that each of them, and all of them, permitted the use 

of, or did use dwellings, residences, and places of abode,” 
etc. 

It is further stipulated that the agreed statement of fact 
set out in said bill of exception did, as to said Police Court 
Cause No. 822,892, charge the defendants therein named, 
to-wit, Joseph White, William Hunter, and Henry Bruner, 
as the occupants of the certain building known as 239 Bas¬ 
sett’s Alley therein mentioned and described and that said 
causes were by agreement tried together in said Police 
Court. 

F. H. STEPHENS, 

EDWARD W. THOMAS, 
Attorneys for the District 

of Columbia. 

C. T. CLAYTON, 

Attorney for Franklin P. 

Nash et al. 

C. T. CLAYTON, 

Attorney for Joseph White et al. 

28 [Endorsed:] No. 4533. Police Court Nos. 822,891- 
822,892. District of Columbia vs. Franklin P. Nash 

et al. Stipulation. Charles T. Clayton, Attorney at Law, 
Fendall Building, corner of John Marshall Place and D 
Street N. W., Washington, D. C. Court of Appeals, District 
of Columbia. Filed Dec. 7, 1923. Henry W. Hodges, clerk. 

Endorsed on cover: District of Columbia Police Court. 
No. 4533. District of Columbia, plaintiff in error, vs. 
Franklin P. Nash et al. Court of Appeals, District of Co¬ 
lumbia. Filed Nov. Nov. 20,1926. Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia 


No. 4534. 


District of Columbia, Plaintiff in Erroij, 


vs. 


Charlotte E. Lockwood et al. 


1 In the Police Court of the District of Columbia, 

March Term, 1925. I 

No. 822,893-4. 

District of Columbia | 

I 

vs. i 

! 

I 

Charlotte E. Lockwood, William P. Lockwood, Margaret 
M. Lockwood, Jane G. Lockwood, Sarah V. Lqckwood, 
Charlotte Grunxel. ! 

I 

| 

Information for Violation of Police Regulations. 

Be it remembered, that in the Police Court of the District 
of Columbia, at the City of Washington, in the said District, 
at the times hereinafter mentioned, the following papers 
were filed and proceedings had in the above entitled cause, 
to wit: ] 

March 27, 1925. Information filed. i 

7 i 

Agreed statement of facts filed. i 

Demurrer filed. 

Motion to quash information filed. 

Aug. 20, 1926. Motion to quash information grafted. 

Exceptions noted. Notice given of apply¬ 
ing to Court of Appeals for a [Writ of 
Error by Ass’t Corp. Counsel. I 

1—4534a 


i 

i 

i 
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25, 1926. Bill of Exceptions submitted. 

7, 1926. Time for signing Bill of Exceptions ex¬ 
tended to Sept. 30, 1926. 

30, 1926. Time for signing Bill of Exceptions ex¬ 
tended to Oct. 15, 1926. 

15, 1926. Time extended for signing Bill of Excep¬ 
tions to Oct. 22, 1926. 

22, 1926. Bill of Exceptions settled, signed, sealed 
and tiled. 

12, 1926. Writ of Error received from Court of 
Appeals. 

16, ,1926. Assignment of errors filed. 

Designation of record filed. 

20, 1926. Copy of record and proceedings in this 
case together with Writ of Error trans¬ 
mitted to Court of Appeals in obedi¬ 
ence to said Writ. 

2 In the Police Court of the District of Columbia, March 

Term, A. D. 1925. 

The District of Columbia, ss: 

Francis H. Stephens, Esq., Corporation Counsel, by 

Joseph C. McGarraghy, Assistant Corporation Counsel, 

who for the District of Columbia prosecutes in this behalf 

in his proper person, comes here into Court, and causes the 

Court to be informed, and complains that Charlotte E. 

Lockwood, William P. Lockwood, Jane G. Lockwood, Sarah 

V. Lockwood, and Charlotte Grunnell, late of the District of 

Columbia aforesaid on the 3rd day of November, in the 

year A. D. nineteen hundred and twenty-four, and on divers 

other davs between said date and the 10th clav of March 
•/ •* 

in the year A. D. nineteen hundred and twenty-five, in 
the District of Columbia aforesaid, on Jackson Hall Alley, 
Northwest, did then and there use as a dwelling or residence 
or place of abode of one Spiros Koumaris, a certain build¬ 
ing known as 226 Jackson Hall Alley, and designated on 
the records of the Survevor of the District of Columbia 
as lot 814 in Reservation 10, said building being then and 
there erected or placed on or along an alley which is less 
than thirty feet wide throughout its entire length, which 


Aug. 

Sept. 

Sept. 
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Nov. 
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does not run straight to and open on two of tjie streets 
bordering the square, and said building being not sup¬ 
plied with gas or electric light, as is more specifically set 
out in the agreed statement of facts hereto attached and 
made a part hereof, contrary to and in violation pf an Act 
of Congress in such case made and provided, land con¬ 
stituting a law of the District of Columbia. 

FRANCIS II. STEPHEN^, 

Corporation Counsel, 

By JOSEPH C. McGARRAGIIY, 

Assistant Corporation Counsel. 

I 

Personally appeared Otto C. Hauschild this 27t}h day of 
November, A. D., 1925, and made oath before mej that the 
facts set forth in the foregoing information are true, and 
those stated upon information received he believes to be 
true. 

I. R. ROBERTSON, ! 

Deputy Clerk Police Court 

of the District of Columbia 

i 

3 [Endorsed:] Schuldt, Judge. Col. —. No. 822,- 

893. Information. District of Columbia vjs. Char¬ 
lotte E. Lockwood, William P. Lockwood, Margaret 1 M. 
Lockwood, Jane G. Lockwood, Sarah V. Lockwood, Char¬ 
lotte Grunnell. Cusick. Violation of police regulations. 
Violation act of Congress. Witnesses: Otto C. HAuschild, 
Officer. Filed Mar. 27, 1925. F. A. Sebring, Cler^ Police 
Court, D. C. March 27, 1925, motion to quash information 
filed. 8-20-26, motion to quash information granjted. 8- 
20-26, exceptions notice. Notice given of applying i|o Court 
of Appeals for a writ of error by Asst. Corp. Counsel. 
(K. A. S.) August 25, 1926, bill of exceptions submitted. 
Sept. 7, 1926, time for signing bill of exceptions extended 
to Sept. 30, 1926. Sept. 30, 1926, time for signing bill of 
exceptions extended to Oct. 15, 1926. Oct. 15, 1926, time 
extended for filing bill of exceptions to 10/22/26. See 
Inside. Oct. 22, 1926, bill of exceptions settled, jsigned, 
sealed & filed. Nov. 12, 1926, writ of error rec’^l from 
Court of Appeals. Nov. 16, 1926, assignment of errors 

2—4534a I 


I 
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filed; designation of record filed. Copy of record and pro¬ 
ceedings in this case, together with, writ of error, trans¬ 
mitted to Court of Appeals in obedience to said writ. 

4 In the Police Court of the District of Columbia. 

No. 822,803. 

District of Columbia 


vs. 

Charlotte E. Lockwood et al. 
Demurrer. 


The defendants say that the information filed herein is 
bad in substance. 


(Signed) 


RALPH A. CUSICK, 
Attorney for Defendants. 


The matters of law intended to be argued upon the above 
demurrer are as follows: 

1. That these defendants have not violated any provi¬ 
sions of statute as alleged. 

2. That the Statute of Septemer 25, 1914, amended Sep¬ 
tember (), 1922, is unconstitutional, and void, as taking 
private property without due process of law, contrary to the 
fifth amendment to the Constitution. 

3. And for other reasons to be made known at the hear¬ 
ing. 

5 [Endorsed:] No. 822,893. District of Columbia vs. 

Charlotte E. Lockwood et al. Demurrer March 27, 


1925. 
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In the Police Court of the District of Coliimbia. 

No. 822,893. I 


i 

i 

District of Columbia 

i 

l 


vs. 


Charlotte E. Lockwood et al. 
Motion to Quash Information. 


Now come the defendants and each of them and move that 
the information in the above entitled case be qu4shed and 
assign as the reasons therefor the following: 

I 

1. That the Act of Congress known as “ An Aqt for the 
discontinuance of the use of dwellings of building^ situated 
in the alleys in the District of Columbia,’’ approved Sep¬ 
tember 25, 1914 and as amended by Congress and approved 
September 6, 1922, on which authority said information is 
issued is unconstitutional in violation of Article i 5 of the 

I 

Amendments of the Constitution for the United States of 
America, wherein it is provided among other things: 

“No person shall be deprived of life, liberty, lor prop¬ 
erty without due process of law, nor shall private property 
be taken for public use, without just compensation.” 

2. That the information filed herein sets forth no facts 
to constitute an offense under the act or acts set! forth in 

i 

Paragraph One. 

3. Such other and further points as may be argued at the 
hearing of this motion. 

(Signed) RALPH A. CUSICK, 

Attorney for Defendants. 
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To Francis H. Stephens, 

Corporation Counsel, 

District of Columbia. 

Dear Sir: 

Please take notice that the aforegoing motion will be 

called for hearing on-, -, at 10 a. m. or at such 

date as may be fixed by the Court. 

(Signed) * RALPH A. CUSICK, 

Attorney for Defendants. 

Service acknowledged. 

(Signed) JOSEPH C. McGARRAGHY, 

Asst. Corporation Counsel. 


7 [Endorsed:] Xo. 822,893-894. District of Columbia 
vs. Charlotte E. Lockwood et al. Motion to quash 
information. Filed Mar. 27, 1925. F. A. Sebring, Clerk 
Police Court, 1). C. 


8 In the Police Court of the District ot Columbia. 


No. 822,893. 


District of Columbia 
vs. 

Charlotte E. Lockwood 
Agreed Statement of Facts. 

The following statement of facts is agreed upon by Coun¬ 
sel for the District of Columbia and the defendant, and is 
hereby made a part of the information filed herein. 

The defendants are the owners of a certain building 
known as 226 Jackson Hall Alley which is occupied at the 
present time by a tenant of defendants as a dwelling or resi¬ 
dence or place of abode. 

Said building is erected or placed on or along said alley 
which is less than thirty feet wide throughout its entire 
length and does not run straight to and open on two of the 
streets bordering the square. Although it does not run 
straight, the alley does open on two of the streets border¬ 
ing the square. The alley is supplied with sewer, water 


7 


DISTRICT OF COLUMBIA VS. C. E. LOCKWOOD ET jAL. 

I 

I 

main and gas liglit. The premises are connected vkrith water 
and sewer but do not have either gas or electricity. 

It is agreed that there are about 2,500 houses '[located in 
216 alleys, and inhabited by a population, by the police 
census of November 3, 1919, of 507 white and 8,510 colored 
persons; that the number of persons now in ^aid alley 
houses has not materially changed since that census was 
taken; that the value of the alley houses and thq land oc¬ 
cupied is approximately $3,000,000.00 of which the land and 
buildings are of approximately equal value; that |:he build¬ 
ings, both those concerned in the suit at bar and ip general, 
are adapted for ready conversion to only a limited number 
of other uses than as dwellings, and, is some instances, the 
cost of conversion would amount to a large sum qf money. 
In some portions of the District, there is no larg^ demand 
for buildings of the type into which these dwellings might 
be converted. It is agreed that .the physical condition of 
these alley houses is comparable to the physical conditions 
of houses of similar type, age, size and quality located on the 
avenues and streets of the District; that some of phem are 
in good and some in poor repair, and their conditiqn from a 
sanitary, tire protection, plumbing inspection and Construc¬ 
tion standpoint, as disclosed by the regular inspections of 
the five city inspection services, differs little if at all from 
thq condition of similar dwellings on such avepues and 
streets, aside from the requirements of the Act of Congress 

under which this information is filed; that all allets in the 

' •{ 

District of Columbia possess at least one of the j require¬ 
ments of the said Act of Congress; that the rental, of alley 
dwellings ranges in general from $2.00 to $3.00 a rjoom per 
month, and that similar types of houses, in like condition, 
rent from $4.00 to $6.00 a room per month on th<j streets 
and avenues of the District; that there are not available 
to be rented for persons now in the alley dwelling^, houses 
at these higher rentals or at the rentals charged) for the 
alley houses; that the wages earned by the alley tellers, 
many of whom are casual or seasonable workers, averages 
from $2.50 to $4.00 a day. I 

(Signed) JOSEPH C. MqGARRAGHYl, 

Attorney for the District of Columbia. 

((Signed) RALPH A. CUSICK, i 

Attorney for Defendant. 


i 
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9 [Endorsed:] No. 822,893. Agreed statement of 

facts. 


10 Opinion of the Court. 

The above informations are filed for alleged violations of 
the Act of Congress approved September 25, 1914 (38 
Stat. 716) and the amendatory act approved September 
6, 1922, regulating the use and occupation of certain dwell¬ 
ings in alleys and commonly known as the “ Alley Eviction 
Law.” 

The language of the statute applicable to the statement 
of facts filed herein is as follows: 

4 4 It shall be unlawful in the District of Columbia to erect, 
place or construct any dwelling on any lot or parcel of 
ground fronting on an alley where such alley is less than 
thirty feet wide throughout its entire length and which does 
not run straight to and open on two of the streets bordering 
the square, and is not supplied with sewer, water-main 
and gas or electric light.” 

The demurrers and motions to quash filed by the defend¬ 
ants are based on the following grounds: 

1. That the Act of Congress known as “An Act for the 
discontinuance of the use of dwellings of buildings situated 
in the alleys in the District of Columbia,” approved Sep¬ 
tember 25, 1914, and is amended by Congress and approved 
September 6, 1922, on which authority said information is 
issued is unconstitutional in violation of Article 5 of the 
Amendments of the Constitution of the United States of 
America. 

2. That the information filed herein sets forth no facts 
to constitute an offense under the act or acts set forth in 
Paragraph 1. 

The construction and interpretation of this statute has 
been a moot one for many years there having been three 
separate and distinct schools of interpretation, the first 
being that all the conditions specified in the act must pre¬ 
vail, the second being that as these conditions which made 
existence of dwellings illegal were linked together in the 
conjunctive they all must exist cojointly to make the dwell- 



DISTRICT OF COLUMBIA VS. C. E. LOCKWOOD ET :AL. 


ings illegal, and third that the conditions! set forth 

11 apply to the alley and not to the dwelling, j 

The latter construction is that of Justice Bailey 
of the Supreme Court of the District of Columbia in the 
cases of Norment vs. Rudolph (Equity 41314) and Lock- 
wood vs. Rudolph (Equity 41444). These cases ^vere simi¬ 
lar to the ones at issue here. In his opinion delivered 
in these cases the Justice said: ‘ 4 There is nothijng in the 
statute which prevents the use of property bordering on 
an alley when the alley is supplied with sewer, w^ter-main, 
and gas lights, and it would be a forced construction of the 
statute to apply this provision to the premises rajther than 
to the alley in the face of the plain language of theistatute.’’ 
Injunctions were granted by him as prayed in thb bill and 
the case was appealed to the Court of Appeals of the Dis¬ 
trict of Columbia which court reversed the decrbe on the 
ground that equity will not take jurisdiction to enjoin 
an anticipated criminal proceeding when the mjatters of 
which complaint is made will be available as 4 defense 
should such a procedure be attempted. Whereupon the 
cases were filed in this court as a court of first instance. 

After mature and deliberate consideration of tjie exten¬ 
sive and able briefs filed in these causes and the eloquent 
arguments thereon the Court is constrained to follow Jus¬ 
tice Bailey’s interpretation of this statute. 

Indeed the Corporation Counsel in his brief sthtes that 
interpretations of this Act should be made pursuajnt to the 
principle 4 ‘that statutes in derogation of the common law 
are to be strictly construed and that property owfners are 
not to be deprived of the fullest and the freest use of their 
property unless that deprivation is couched in clear and 
unequivocal terms.” Following this line of interpretation 
a strict construction of the act must necessarily lead to 
the conclusion that these conditions apply to the ^Wej and 
not to the houses. For instance, how could waterjnains be 
placed in dwellings instead of an alley, and thi$ phrase 
is used several times in the act. Again the court is not 
aware of any law or regulation requiring the installa- 

12 tion of electricity or gas in any dwelling in aby other 
section of the citv although it is true that most of 

them are so installed. Is it not therefore fair toj assume 
that Congress intended all these facilities to be in the alley 


i 
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witli the expectation that the same would be installed in the 
dwellings located therein. The court has also a list of many 
streets in the District of Columbia open at one end only 
and having no outlet at the other. 

it seems to the court that unless the first interpretation 
of the statute is followed i. e. that all of these conditions 
must prevail and apply to the building, which would neces¬ 
sitate the ousting of some 9,000 tenants and the confisca¬ 
tion of $3,000,000.00 worth of property, the construction 
placed upon it by Justice Bailey must prevail because the 
construction placed upon it by Counsel for the Government 
is more or less of a compromise. 

The court therefore holds, following the decision of 
Justice Bailey, that the requirements of said act relate to 
the alley and the informations are therefore defective and 
the motions to quash are granted. 

The constitutionality of the act was also attacked. The 
agreed statement of facts is as follows: 

“It is agreed that there are about 2,500 houses located 
in 216 alleys, and inhabited by a population, by the police 
census on November 3, 1919, of 507 white and 8,510 colored 
persons; that the number of persons now in said alley 
houses has not materiallv changed since that census was 
taken; that the value of the alley houses and the land oc- 
cupied is approximately $3,000,000.00 of which the land 
and buildings are of approximately equal value; that the 
buildings, both those concerned in the suit at bar and in 
general, are adapted for ready conversion to only a limited 
number of other uses than as dwellings, and in some in¬ 
stances, the cost of conversion would amount to a large 
sum of money. In some portions of the District, there is 
no large demand for buildings of the type into which these 
dwellings might be converted. It is agreed that the physical 
condition of these alley houses is comparable to the physical 
conditions of houses of similar type, age, size and quality 
located on avenues and streets of the District of Columbia; 
that some of them are in good and some in poor repairs, 
and their condition from a sanitary, fire protection, plumb¬ 
ing inspection and construction standpoint, as disclosed by 
the regular inspections of the five city inspection services, 
differs little it at all from the condition of similar dwellings 
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on such avenues and streets aside from t]\e require- 

13 ments of the Act of Congress under which this in¬ 
formation is filed; that all alleys in the district of 

Columbia possess at least one of the requirements of the 
said Act of Congress; that the rental of alley dwellings 
ranges in general from $2.00 to $3.00 a room per month, 
and that similar types of houses, in like condition! rent from 
$4.00 to $6.00 a room per month on the streets anjd avenues 
of the District that there are not available to be tented for 
persons now in the alley dwellings, houses at th^se higher 
rentals or at the rentals charged for the alley hopses; that 
the wages earned by the alley dwellers, many of jwhom are 
casual or seasonable workers, averages from $2.50 to $4.00 
a day.” I 

Counsel stresses the fact that to comply with fhe act as 
contended by Counsel for the District of Columbia would 
be confiscatory and contrary to the provisions of ,the Fifth 
Amendment to the Constitution. 1 

As this opinion will no doubt be appealed and as this is 
one of the points of both the motions to quash and de¬ 
murrers filed the Court of Appeals will no doubt q|ass upon 
this interesting and important question. 

GUS A. SCHULDT, 

Judge. 

14 [Endorsed:] Copy. Opinion. | 

15 In the Police Court of the District of Columbia. 

No. 822,893. 

District of Columbia 
vs. 

Charlotte E. Lockwood, William P. Lockwood, Margaret 

7 7 i 

M. Lockwood, Jane G. Lockwood, Sarah V. Lockwood, 
Charlotte Grukkell. 1 

l 

! 

Bill of Exceptions. j 

i 

Be it remembered that this cause came on for (hearing 

before the Honorable Gus. A. Schuldt, one of the. judges 

of the Police Court, on the 27th day of March, on demurrer 

I 

I 

| 

i 

I 
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and motion to quash an information filed against the above 
defendants herein, charging a violation of the Act of Con¬ 
gress approved September 25, 1914 (38 Stat. JL. 716), the 
operation of which was pos-poned, first by an Act of Con¬ 
gress approved May 23, 1918 (— Stat L., —) until one 
year following the exchange of ratifications of the treaty 
of peace between the United States and the Imperial Ger¬ 
man Government, and subsequently definitely pos-poned un¬ 
til June 1, 1923 by an Act of Congress approved Sep¬ 
tember 6, 1922 (—- State. L. —) upon which latter date n 
became effective. This Act prohibited the use of alle> 
dwellings, as residences and places of human abode unless 
they were placed on or along an alley which was at least 
thirty feet wide throughout its entire length, runs straight 
to and opens on two of the streets bordering the square, and 
is supplied with sewer, water mains, and gas or electric 
light. The Act of Congress, approved September 25, 1914, 
entitled 

44 An Act to provide, in the interest of public health, com¬ 
fort, morals, and safety, for the discontinuance of the. use 
as dwellings of buildings situated in the alleys in the Dis¬ 
trict of Columbia,” 

is as follows: 

44 Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That from and after the passage of this Act it shall 
be unlawful in the District of Columbia to erect, place or 
construct any dwelling on any lot or parcel of ground 
fronting on an alley where such alley is less that thirty 
feet wide throughout its entire length and which does not 
run straight to and open on two of the streets bordering 
on the square, and is not supplied with sewer, water mains, 
and gas or electric light: and in this Act the term 44 alley” 
shall include any and all courts, passages and thorough¬ 
fares, whether public or private, and any ground in- 
16 tended for or used as a highway other than the public 
streets or avenues; and any dwelling house now front¬ 
ing an alley less than thirty feet wide and not extending 
straight to the streets and provided with sewer vrnter main, 
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and light, as aforesaid, which has depreciated or been 
damaged more than one-half its original vajlue, shall 
not be repaired or reconstructed as a dwelling 6r for use 
as such, and no permit shall be issued for the alteration, re¬ 


pair or reconstruction of such a building, when (the plans 
indicate any provision for dwelling purposes; Provided, 
That rooms for grooms or stablemen to be employed in the 
building to be erected, repaired, or reconstructed may be 
allowed over stables, when the means of exit and safeguards 
against fire are sufficient in the opinion of the inspector of 
buildings, subject to the approval of the Commissioners 
of the District of Columbia; that no building no\t or here¬ 
after erected fronting on an alley or on any parcel bf ground 
fronting on an alley less than thirty feet wide and not other¬ 
wise in accordance with this Act shall be altered or con¬ 
verted to the use of a dwelling. Any such alley house de¬ 
preciated or damaged more than one-half of its} original 
value shall be condemned as provided by law fojr the re¬ 
moval of dan/erous or unsafe buildings and parts thereof, 
and for other purposes. No dwelling house hereafter 
erected or placed along any alley and fronting Or facing 
thereon shall in any case be located less than twenty feet 
back clear of the center line of such alley, so as tp give at 
least a thirty foot roadway and five feet on each side of 
such roadway clear for a walk or footway, and ahy stable 
or other building hereinafter placed, located, altered, or 
erected on or along such an alley upon which a dwelling 
faces or fronts shall be set back clear of the walk! or foot¬ 
way the same as the dwelling or dwellings, but the tact that 
dwellings are located are located in such alleys shall not 
affect the location of stables or other buildings otherwise. 

The use or occupation of any building or other Structure 
erected or placed on or along any such alley as a dwelling 
or residence or place of abode by any person or (persons 
is hereby declared injurious to life, to public health] morals, 
safety, and welfare of said District. 

Sec. 2. That any person or persons, whether as principal, 
agent or employee, violating any of the provision^ of this 
Act or any amendment, thereof for the violation pf which 


no other penalty is prescribed, shall on conviction, thereof 
in Police Court, be punished by a fine of not less than $10. 


i 
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nor more than $1,000 for each such violation, and a like fine 
for each day during which such violation has continued or 
may continue, to he recovered as other fines and penalties 
are recovered. 

Sec. 3. That the Act of Congress approved July twenty- 
second, eighteen hundred and ninety-two, entitled “An Act 
regulating the construction of buildings along alleyways in 
the District of Columbia,” and all laws or parts of laws 
inconsistent with the provisions hereof are hereby re¬ 
pealed.” 

Whereupon, on March 27, 1925, the following informa* 
tion was filed against the defendants herein:. 

17 “In the Police Court of the District of Columbia, 

March Term, A. D. 1925. 

The District of Columbia, ss : 

Francis H. Stephens, Esq., Corporation Counsel, by Jo¬ 
seph C. McGarraghy Assistant Corporation Counsel, who 
for the District of Columbia prosecutes in this behalf in 
his proper person, comes here into Court, and clauses the 
Court to be informed, and complains that Charlotte E. 
Lockwood, William P. Lockwood, Margaret M. Lockwood, 
Jane G. Lockwood, Sarah V. Lockwood and Charlotte Grun- 
nell late of the District of Columbia aforesaid, on the third 
day of November in the year A. D. nineteen hundred and 
twentv-four and on divers other davs beween said date and 
the 10th day of March in the year A. D. nineteen hundred 

and twentv-five in the District of Columbia aforesaid did 
*■ 

then and there use as a dwelling or residence or place of 
abode of one Spiros Koumaris a certain building known as 
226 Jackson Hall Alley and designated on the records of 
the Surveyor of the District of Columbia as lot 814 in 
Reservation 10, said building being then and there erected 
or placed on or along an alley which is less than thirty feet 
wide throughout its entire length, which does not run 
straight to and open on two of the streets bordering the 
square, and said building being not supplied with gas or 
electric light, as is more specifically set out in the agreed 
statement of facts hereto attached and made a part hereof, 
contrary to and in violation of an Act of Congress in such 
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i 

case made and provided, and constituting a law qf the Dis¬ 
trict of Columbia. 

FRANCIS H. STEPHENS, 

Corporation Counsel, 
By JOSEPH C. McGARRAGI^Y, 

Assistant Corporation Cfounsel. 

J 

Personally appeared Otto C. Hauschild this 27jth day of 
March A. D. 1925 and made oath before me that the facts 
set forth in the foregoing information are true, ind those 
stated upon information received he believes to be true. 

I. ROBERTSON, | 

Deputy Clerk Police Court of 

the District of Columbia. 

i 

I 

Agreed Statement of Facts. 

\ 

The following statement of facts is agreed upon by Coun¬ 
sel for the District of Columbia and the defendant, and is 
hereby made a part of the information filed herein' r 

The defendants are the owners of a certain j building 
known as 226 Jackson Hall Alley which is occupied at the 
present time by a tenant or defendant as a dwelling or 
residence or place of abode. 

Said building is erected or placed on or along sqid alley 
which is less than thirty feet wide throughout i^s entire 
length and does not run straight to and open on two of the 
streets bordering the square. Although it does not run 
straight, the alley does open on two of the streets bbrdering 
the square. The alley is supplied with sewer, water main 
and gas light. The premises are connected with wqfer and 
sewer but do not have either gas or electricitv. 

It is agreed that there are about 2,500 bouses located in 
216 alleys, and inhabited by a population, by the pcjlice cen¬ 
sus of November 3,1919, of 507 white and 8,510 colored per¬ 
sons ; that the number of persons now in said alley houses 
has not materially changed since that census was taken; 
that the value of the alley houses and the land occupied is 
approximately $3,000,000.00 of which the land and build¬ 
ings are of approximately equal value; that the bindings, 
both those concerned in the suit at bar and in general, are 
adapted for ready conversion to only a limited nuinber of 
other uses than as dwellings, and, in some instances, the 

l 
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cost of conversion would amount to a large sum of money. 
In some portions of the District, there is no large demand 
for buildings of the type into which these dwellings might 
be converted. It is agreed that the physical condition of 
these alley houses is comparable to the physical conditions 
of houses of similar type, age, size and quality located on 
the avenues and streets of the District; that some of 
18 them are in good and some in poor repair, and their 
condition from a sanitary, fire protection, plumbing 
inspection and construction standpoint, as disclosed by the 
regular inspections of the five city inspection services, dif¬ 
fer little if at all from the condition of similar dwellings 
on such avenues and streets, aside from the requirements of 
the Act of Congress under which this information is filed; 
that all alleys in the District of Columbia possess at least 
one of the requirements of the said Act of Congress; that 
the rental of alley dwellings ranges in general from $2.00 
to $3.00 a room per month, and that similar types of houses, 
in like condition, rent from $4.00 to $6.00 a room per month 
on the streets and avenues of the District; that there are 
not available to be rented for persons now in the alley 
dwellings, houses at these higher rentals or at the rentals 
charged for the alley houses; that the wages earned by the 
allev dwellers, manv of whom are casual or seasonable 
workers, averages from $2.50 to $4.00 a day. 

JOSEPH C. McGARRAGHY, 
Attorney for the District of Columbia. 
RALPH A. CUSICK, 

Attorney for Defendant.” 

Whereupon on the 20tli day of August, 1926, the said 
Honorable Gus A. Schuldt, one of the Judges of the Police 
Court and the Judge presiding at the hearing and argu¬ 
ments on the motions filed herein, sustained the demurrer 
of the defendants, and granted their motion to quash the 
information, in a written opinion, which is attached hereto, 
marked “Exhibit ‘A’,” and made a part of this Bill of 
Exceptions, holding in said opinion that the terms and in¬ 
tent of the Act of Congress of September 25, 1914, made 
the requirements thereof, applicable to the alleys of Dis¬ 
trict of Columbia, but not to the dwellings therein. 
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Whereupon the District of Columbia, then and there by 
its proper person and counsel, noted an exception in open 
Court on the matters of law therein, and gave notice of its 
intention of applying to the Court of Appeals of the District 
of Columbia, for a writ of error. j 

Comes now the District of Columbia, by its proper person 
and counsel and prays the Court to sign this Bill of Ex¬ 
ceptions, and the same is signed and settled, nov^ for then, 
and made a part of the record in this cause, this 22d day of 
Oct., 1926. 

(Signed) GUS A. S'CHULDT, 

j Judge. 

19 [Endorsed:] Copy. No. 822,893. D. C.jvs. Char¬ 

lotte E. Lockwood. Aug. 25, 1926. Bill jof excep¬ 
tions submitted Oct. 22, 1926. Bill of exceptions settled, 
signed, sealed, & filed. Filed Oct. 22, 1926. F. Aj. Sebring, 
clerk Police Court, D. C. j 

I 

20 In the Police Court of the District of Coluinbia. 

Nos. 822,893-894. j 

i 

District of Columbia I 


Charlotte E. Lockwood et al. 

i 

I 

Assignment of Errors. 

i 

j 

Now comes the plaintiff in error in the abovd entitled 
cause and files the following assignment of error: 

1. The Court erred in holding that the Act of Congress, 
approved September 25, 1914 and amendments thereto, ap¬ 
plied to alleys in the District of Columbia and n6t to the 
dwellings therein. 

2. The Court erred in granting the motion to qugsh filed 
herein and sustaining the demurrer to the information. 

(Signed) F. H. STEPHENS, ! 

EDWARD W. THOM Aft', 

Attorneys for Plaintiff. 

Consent of Attorney for Defendants. 

(Signed) RALPH A. CUSICK. 


i 

i 

i 
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21 [Endorsed:] In the pVdice Court, D. C. Nos. 
822,893-894. District of Columbia vs. Charlotte E. 

Lockwood et al. Assignment of errors. F. H. Stephens, 
E. W. Thomas, District Building, Attys. for Plaintiff. Filed 
Nov. lb, 1926. F. A. Sebring, Clerk Police Court, D. C. 

22 United States of America, ss : 

The President of the United States to the Honorable Gus 
A. Schuldt, Judge of the Police Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you betwen District of Columbia, plain¬ 
tiff, and Charlotte E. Lockwood, et ah, defendants, In¬ 
formations Nos. 822,893 and 882,894, a manifest error hath 
happened, to the great damage of the said plaintiff, as by 
its complaint appears. We being willing that error, if 
any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, un¬ 
der your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, to¬ 
gether with this writ, so that vou have the same in the said 
Court of Appeals, at Washington, within 15 days from the 
date hereof, that the record and proceedings aforesaid be¬ 
ing inspected, the said Court of Appeals may cause further 
to be done therein to correct that error, what of right and 
according to the laws and customs of the United States 
should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 12th day of November, 

in the year of our Lord one thousand nine hundred and 

•/ 

twenty-six. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 
Allowed by of the District of Columbia. 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

22% [Endorsed:] Filed Nov. 12, 1926. F. A. Sebring. 
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23 In the Police Court of the District of Columbia. 

i 

i 

Nos. 822,893-894. 

I 

District of Columbia 
vs. 

Charlotte E. Lockwood et al. 

Designation of Record. j 

I 

The clerk will please prepare a transcript of 'record on 
writ of error granted herein as follows: j 

1. Information and pleas. j 

2. Agreed statement of facts. 

3. Opinion of the Court. j 

4. Bill of exceptions. 

5. Docket entries and proceedings. 

6. Assignment of errors. j 

7. Writ of error. | 

8. This designation. j 

(Signed) F. H. STEPHENS, | 

(Signed) EDWARD W. THOMAS, 

Attorneys for Plaintiff. 

Consent of Defendants’ Attorney. | 

(Signed) RALPH A. CUSICK. i 

24 [Endorsed:] 822,893-894. Designation of record. 
Filed Nov. 16, 1926. F. A. Sebring, Cleijk Police 

Court, D. C. 

i 

i 

25 In the Police Court of the District of Coliimbia. 

j 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the! District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to 16, inclusive, to be true copies of orig¬ 
inals in cause No. 822,893-894, wherein the District Co¬ 
lumbia is plaintiff and Charlotte E. Lockwood et al., defend- 

. i 

i 

i 
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ant-, as the same remain upon the iiles and records of said 
Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 20th day of Nov., A. I). 1926. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Dist . of Columbia. 

26 In the Court of Appeals of the District of Columbia. 

Xo. —. 

Police Court Xos. 822,893-822,894. 

District of Columbia 
vs. 

Charlotte Lockwood, Spiros Koumaris, et al. 


Stipulation. 


It is hereby agreed and stipulated between the District 
of Columbia by its attorneys, and the defendants by their 
attorney, that the Bill of Exceptions filed in the cases of 
District of Columbia vs. Charlotte E. Lockwood, et al., po¬ 
lice Xo. 822,893 and the District of Columbia vs. Spiros 
Koumaris, police Xo. 822,894, were agreed to and settled in 
the police court as inmvolving as parties defendant the fol¬ 
lowing parties and none other. 

It is further stipulated and agreed that the said bill of 
exceptions, in the statement of facts therein included, con¬ 
tains, and was agreed by all parties hereto to contain the 
following language in the second clause thereof: 

4 ‘The defendants are the owners and the tenant holding 
under said owners, of a certain building, known as 226 
Jackson Hall Alley, which is occupied at the present time 
by said defendant tenant as a dwelling place or residence 
of abode.” 

It is further stipulated that the said bill of exceptions 
was agreed by all parties thereto and was settled as con¬ 
taining by said agreement the statement that— 
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“this cause came on for hearing before Gus A. ScWldt, one 
of the Judges of the Police Court on the 27t.h dayjof March, 
1925 on demurrers and motions to quash the informations 
filed against the above defendants, charging thqt each of 
them, and all of them, permitted the use of, ojr did use 
dwellings, residences, and places of abode,” etc. 

It is further stipulated that the agreed statement of fact 
set out in said bill of exception did, as to said Police Court 
Cause No. 822,894, charge the defendant therein pamed, to- 
wit, Spiros Koumaris, as the occupant of the certain build¬ 
ing known as 226 Jackson Hall Alley therein mentioned and 
described and that said causes were by ajgreement 

27 tried together in said Police Court. 

F. H. STEPHENS, j 
EDWARD W. THOMAS, 
Attorneys for the District of Columbia. 
RALPH A. CUSICK,; 

Attorney for Charlotte E. Lockwood et al. 
RALPH A. CUSICK, I 
Attorney for Spiros Koipnaris. 

j 

28 [Endorsed:] No. 4534. Police Court Nos! 822,893- 
822,894. No. —. District of Columbia vs. Charlotte 

Lockwood, Spiros Koumaris, et al. Stipulation. Ralph A. 
Cusick, Attorney and Counsellor at Law, Denrike Building, 
Washington, D. C. Court of Appeals, District of Columbia. 
Filed Dec. 7, 1926. Henry W. Hodges, clerk. I 

29 In the Court of Appeals of the District of 

Columbia 

Police Court Nos. 822,893-822,894. j 

i 

District of Columbia 

I 

vs. 

Charlotte E. Lockwood et al. 

i 

I 

Stipulation. 

j 

It is hereby agreed and stipulated by and between the 
District of Columbia, by its attorneys, and the defendants 
by their attorney, that the bill of exceptions file4 in the 


i 
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cases of District of Columbia vs. Franklin P. Nash, et al., 
Police Court Numbers 822,891-822,892, be taken and used 
as and for a bill of exceptions, herein, and further that the 
matters of law involved and to be argued in all the above 
mentioned cases being the same, the Court is respectfully 
petitioned that the cases be heard on argument, together. 

! F. II. STEPHENS, 

EDWARD W. THOMAS, 
Attorneys for the District of Columbia. 

‘ C. T. CLAYTON, 

Attorney for Franklin P. Nash et als. 
RALPH A. CUSICK, 

Attorney for Charlotte F. Lock etc ood et al. 


MO [Endorsed:] No. 4534. Police Court Nos. 822,891- 
822,892-822,893-822,894. District of Columbia vs. 
Charlotte E. Lockwood et al. Stipulation that cases be 
heard together with No. 4533. Court of Appeals, District 
of Columbia. Filed Dec. 7, 1920. Henry W. Hodges, clerk. 


Endorsed on cover: District of Columbia Police Court. 
No. 4534. District of Columbia, plaintiff in error, vs. Char¬ 
lotte E. Lockwood et al. Court of Appeals, District of Co¬ 
lumbia. Filed Nov. 20, 1926. Henry W. Hodges, clerk. 
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IN THE 


of piatrici of Columbia. 

! 

JANUARY TERM, 1927. | 

No. 4533. | 

DISTRICT OF COLUMBIA, Plaintiff in Erro^i, 

vs. 

FRANKLIN P. NASH, WILBUR F. NASH, and 

JANE NASH. 


No. 4534. i 

DISTRICT OF COLUMBIA, Plaintiff in Erroi^ 

vs. 

i 

CHARLOTTE E. LOCKWOOD, WILLIAM jp. 
LOCKWOOD, MARGARET M. LOCKWOO^), 

ET AL. ! 

— 

BRIEF FOR THE PLAINTIFF IN ERROR. 

I 

i 

j 

— ■ - i 

i 

Statement of the Case. 

These cases come here on writs of error to the Police 
Court of the District of Columbia to review the acticjn 
of that court in quashing information charging violh- 


2 


tion of the Act of Sept. 25,1914 (38 St. 716), commonly 
known as the Alley Dwelling Law. 

No. 4533 involves two prosecutions in the police 
court—No. 822,891 against Franklin P. Nash, Wilbur 
F. Nash, and Frederick A. Fenning, the owners of the 
property; and No. 822,892 against Joseph White, Wil¬ 
liam Hunter, and Henry Bruner, the tenants (R. p. 19). 
The information charges the use of a building for 
dwelling purposes in an alley known as Bassett’s 
Alley (lot 809, square 757); that the alley is less than 
30 feet wide throughout its entire length, does not run 
straight to and open on two of the streets bordering 
the square, and that the building is not supplied with 
gas or electric lights (R. 2 and 3). The Agreed State¬ 
ment of Facts (R. p. 5) shows that the alley is supplied 
with sewer, water main and gas light. The Agreed 
Statement also shows that there are about 2,500 houses 
located in 216 alleys, occupied by 507 white and 8,510 
colored persons; that the value of such property is 
about three million dollars, equally divided between 
the land and the houses; that the buildings are readily 
convertible to a limited number of uses only, and in 
some cases the conversion would cost a large sum; 
that the physical and sanitary condition of the houses 
is comparable with that of houses erected on streets 
and alleys used for similar purposes; that all alleys 
possess at least one of the requirements set out in the 
act under discussion; that the rental of rooms in alley 
houses is from $2 to $3 a month, and that like quarters 
on streets and avenues from $4 to $6 a month; that 
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there are not street quarters available for alley dwell¬ 
ers at any of the prices cited, and that the wagqs of 
such alley dwellers, many of whom are casual or j sea¬ 
sonal workers, average from $2.50 to $4 a day (R. 


p. 6). j 

No. 4534 also involves two police court cases^-No. 
822,893 against Charlotte E., Jane G. and Sarah U. 
Lockwood and Charlotte Grunnel, owners of the prop¬ 
erty; and No. 822894 against Spiros Koumaris, the 
tenant of No. 226 Jackson Hall Alley (R. p. 21). (The 
Agreed Statement of Facts (R. p. 6) shows that | the 
alley is less than 30 feet wide, does not run straight, 
but does open on two of the streets bordering the 
square; that the alley is supplied with sewer, wgter 
main and gas light; that the premises are connected 
with sewer and water, but do not have either gasj or 
electricity. There are the same stipulations as to 
alley conditions as in No. 4533. | 



Motions to quash and demurrers were sustained in 


both cases. 


The original act was passed Sept. 25, 1914 (38 (St. 
716), and became effective at once as to the future 
erection of alley dwellings, but its operation was po|st- 
poned as to existing dwellings until July 1, 1918. jBy 
the Act of Sept. 23, 1918 (40 St. 560), the operation 
was again postponed for one year from the proclama¬ 
tion of the treaty with Germany. By the Act of Sept. 
6, 1922 (42 St. 837), the operation was again post¬ 
poned until June 1, 1923. The Act of 1914 is set ojut 
on pp. 7, 8, 9 and 10 of the record in No. 4533, and <^n 
pp. 12,13 and 14 in No. 4534. j 


i 
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Assignment of Errors. 

1. The court erred in holding the Act of Congress 
approved Sept. 25, 1914, and amendments thereto, ap¬ 
plied to alleys in the District of Columbia and not to 
the dwellings therein. 

2. The court erred in granting the motions to quash, 
filed herein, and in sustaining the demurrers to the 
informations. 


ARGUMENT. 

I. 

Constitutionality. 

In limine arises the question of constitutionality. 

Defendants contend that the act violates property 
rights protected by the Fifth Amendment to the Con¬ 
stitution, and, therefore, the act is void. The reply to 
this is that the defendants are not being deprived of 
their property, nor is it being taken for public use, 
but that the sole purpose of the law is to regulate its 
use in the interest of the public health, safety, morals 
and welfare; and that such regulation is within the 
power of Congress to provide. In other words, that it 
is a valid exercise of the police power, “one of the 
most essential of powers, at times the most insistent, 
and always one of the least limitable of the powers of 
government” (D. C. vs. Brooke, 214 U. S. 138). 
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Legislation regulating the use, and oftentimes'pro- 
viding for the destruction, of private property las a 
police measure, is usually assailed as being violative 
of property rights. But where the police power is 
asserted it is sustained by the courts so long as the 
legislation has some substantial relation to the phblic 
welfare. 

a . This is an Act of Congress. 

j 

i 

I 

In considering the validity of this law, the court’s 
attention is called to the fact that we are not dealing 
with regulations of municipal officers acting uijider 
delegated authority, but with an act of Congress itfeelf, 
and that the power of Congress to enact regulations 
affecting the public peace, morals, safety, health and 
comfort, within the District of Columbia, is the s^me 
as that of the several State legislatures within their 
respective territorial limits (Moses vs. U. S., 16 Ajpp. 
D. C. 428, 433). j 

I 

b . Such Acts are Presumed to be Constitutional. 

It is a well-settled legal principle that a statute is 
presumed to be constitutional and valid. This pre¬ 
sumption is so strong, it has been said, that to dolibt 
the constitutionality of a law is to resolve such doubt 
in favor of its validity (U. S. vs. Duell, 172 U. S. p76, 
582). j 

The reason for the rule is stated in the case of Willis 
vs. Kalmbach, 21 L. R. A. (N. S.), 1009, when the cojirt 
said: 
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“To pass upon the power of the legislature 
and determine whether a statute which it has 
enacted is a valid exercise of its powers, or is 
to be deemed null and void on account of its re¬ 
pugnancy to the Constitution, is a duty of the 
utmost delicacy. From the earliest exercise of 
this power by the courts down to the latest ex¬ 
pression upon the subject they have with one 
voice declared that, while the power was essen¬ 
tial in a government in which the people, who 
are the source of all power, have seen fit to re¬ 
strain the various governmental agencies, which 
they have established, by an organic act or Con¬ 
stitution emanating directly from themselves, 
nothing short of a plain and palpable repug¬ 
nancy to the Constitution of the statute whose 
validity is called in question can warrant a 
court in holding a statute to be null and void.” 

c. Burden is Upon Party Alleging Unconstitu¬ 
tionality. 

The law being presumed to be valid, the burden is 
upon the assailant to prove its invalidity. In the 
case of an exercise of the police power, before the 
court will declare such a law unconstitutional, the ab¬ 
sence of public necessity for its existence must be 
shown beyond a reasonable doubt. The burden is upon 
the one assailing the law to show that there is, in fact, 
no necessity for the protection sought to be extended. 
The court cannot presume the lack of necessity for 
public protection (Washington Terminal vs. D. C., 36 
App. D. C. 186, 191). 
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d . This Act is a Valid Exercise of the Police PcJwer. 

The alley law was passed by Congress after gear¬ 
ings before the Committee on the District of Cojum- 

i 

bia of the House of Representatives, and hearing^ be¬ 
fore a subcommittee of the United States Senate, i At 
these hearings, the committees went very thoroughly 
into the public necessity for the proposed legislation. 
Health conditions in alleys as compared with those in 
the streets were the subject of testimony by Dr. Wil¬ 
liam C. Woodward, then Health Officer of the t)is- 
trict of Columbia, who stated that the death late 
among colored people in alleys was higher tjian 
among colored people on the streets; that the average 
annual death rate from tuberculosis was 600 per 
100,000 as compared to 418 per 100,000 among colored 
people living on the streets. That the death rate fijom 
pneumonia was 372 per 100,000 in alleys as against 
293 per 100,000 in the streets. That, with children 
under two years of age, and figuring the death rhte 
from diarrheal diseases alone, there are 265 ^>er 
100,000 in alleys as compared with 159 per 100,000! in 
streets. Moral conditions were gone into, and, quot¬ 
ing Doctor Woodward: | 

i 

i 

“We find that of the children born to alley 
mothers every second child is an illegitimate 
one, while among those born to colored mothers 
living in homes on the streets the average is 
one to every five. In other words, 50 per cent jof 
the children born to alley mothers are illegiti¬ 
mate, and only 20 per cent of those born to 
colored mothers on the streets are illegitimate! ’ ’ 
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The comparisons throughout were between colored 
population for the reason that the alley population 
was mostly colored. See Hearing on Senate Bills 
1624, 2376, 2397, 2580, 4529 and 4672, 63d Cong., 2d Ses¬ 
sion, May 7, 1914; and Hearing on H. R. 13219, March 
13-18, 1914. 

As a result of this and other testimony dealing with 
health, moral and social conditions of alley dwellers, 
this bill was reported to the Congress and passed 
4 ‘in the interest of public health, comfort, morals and 
safety.” Can it be said that the act does not have 
a substantial relation to that object? 

“Well settled is the principle that if a regu¬ 
lation, enacted by competent public authority 
avowedly for the protection of the public health, 
has a real substantial relation to that object, 
the courts will not strike it down upon grounds 
merely of public policy or expediency.” 

Reduction Co. vs. Sanitary Works, 199 
U. S., 307, 318. 

c. Police Power Extends to Destruction of Property 

Although, as will be shown, this law merely pro¬ 
hibits a certain use of property, we call the Court’s 
attention to the many instances of the exercise of the 
police power when property rights are absolutely de¬ 
stroyed when such destruction had a substantial re¬ 
lation to the public welfare. 

In Lawton vs. Steele, 152 U. S. 133, 135, 136, the 
Supreme Court passed upon an Act of the New York 
Legislature “for the appointment of game and fish 
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protectors,” which authorized the seizure andj de¬ 
struction of nets used in illegal fishing; also Margler 
vs. Kansas, 123 U. S. 623, 658, prohibiting the manu¬ 
facture of intoxicating liquors within the State, j 
The case of Adams vs. Milwaukee, 228 U. S. 1572, 
sustained a city ordinance providing that milk from 
cows which had not been tuberculin tested vrould ndt be 
admitted into the city, but would be destroyed. 

See also Gardner vs. Michigan, 199 U. S. 325, in 
which appellant contended that garbage was property 
suitable as food for swine and that his property cbuld 
not be taken from him. But the court held that the 
ordinance providing for the collection and destruction 
of garbage had a substantial relation to the protection 
of the public. j 

A recent case is Laurel Hill Cemetery vs. San Fran¬ 
cisco, 216 U. S. 358, 363, which was an action to restrain 
the city of San Francisco from enforcing an ordinance 
forbidding the burial of the dead within the city dud 
county limits. Appellants contended that they had 
land unsold worth $75,000 and unsuitable for other 
purposes. 

I 

i 

f . The Use of Property May be Regulated Une>er 

the Police Power j 

i 

Under the agreed statement of facts, it is evident 
that many of the buildings located in alleys may not 
be used as dwellings. But there is nothing to shqw 
that the buildings may not be used for other purposes. 
That they are adapted for conversion is admitted. 


i 
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There is a large demand for garages and storehouses. 
Indeed, it may well be that, when converted to other 
uses, the property will be more profitable than at 
present. As stated by the Supreme Court in Margler 
vs. Kansas, 123 U. S. 669: 

4 4 Such legislation does not disturb the owner 
in the control or use of his property for lavr- 
ful purposes, nor restrict his right to dispose of 
it, but is only a declaration by the State that its 
use, by anyone, for a certain forbidden purpose, 
is prejudicial to the public interests. The exer¬ 
cise of the police power by the destruction of 
property which is itself a public nuisance, or 
the prohibition of its use in a particular way, 
is very different from taking property for pub¬ 
lic use, or from depriving a person of his prop¬ 
erty without due prosess of law.” 

In the Slaughter House Cases, 16 Wallace, 36, the 
Court said: 

4 4 Under no construction of that provision 
that we have ever seen, or any that we deem 
admissible, can the restraint imposed by the 
State of Louisiana upon the exercise of their 
trade by the butchers of New Orleans be held 
to be a deprivation of property within the 
meaning of that provision.” 

The following cases also are in point: 

Reduction Co. vs. Sanitary Works, 199 U. S. 

318 (cremation of garbage). 

N. Y. & N. England R. R. Co. vs. Bristol, 151 

U. S. 556 (extinction of grade crossings). 
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Atlantic Coast Line vs. Goldsboro, 232 
548 (limiting speed of trains and 
tracks). 

Lansburgh vs. D. C., 11 App. D. C. 512 
hibiting gift enterprises). 

i 

The case of Reinman vs. Little Rock, decided April 
5, 1915, and reported in 237 U. S. 171, related tp an 
ordinance of the city of Little Rock which made it 
unlawful to conduct or carry on the livery stable 
business within a certain specified area. The plain¬ 
tiffs in error averred that they had been engaged in 
the business for many years; had constructed t^rick 
buildings at great cost, useful for no other purpose, 
and that these and other large expenditures would be 
lost if they were compelled to cease to do business 
there; that there was no other available site in! the 
city where such business could be profitably carried 
on; that the establishment of the business in that 
locality had been encouraged by the city; therefore 
that the ordinance was unreasonable, 
and in contravention of Constitutional 
lating to due process and equal protection of the lpws. 

The court, in its opinion, said: 

I 

“The argument that a livery stable is jnot 
a nuisance per se, which is much insisted upon 
by the plaintiffs in error, is beside the question. 
Granting that it is not a nuisance per se, it is 
clearly within the police power of the Statd to 
regulate the business and to that end to declare 
that in particular circumstances and in par¬ 
ticular localities a livery stable shall be deemed 


discriminatory, 
provisions! re- 
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a nuisance in fact and in law, provided this 
power is not exerted arbitrarily, or with un¬ 
just discrimination, so as to infringe upon 
rights guaranteed by the Fourteenth Amend¬ 
ment ” (176). 

To the same effect is the ruling of the Supreme Court 
in the case of Hadacheck vs. Los Angeles, 239 U. S. 
394, 404, which involved the validity of an ordinance 
of Los Angeles, making it unlawful for any person 
to establish or operate a brickyard within described 
limits in the city. Petitioner contended that he was the 
owner of land, within the limits described in the ordi¬ 
nance, worth about $800,000 for brick-making purposes 
and not exceeding $60,000 for residential purposes, or 
for any purpose other than the manufacture of brick. 
That, due to excavations of considerable depth, a large 
area of the property could not be utilized for any pur¬ 
pose other than that of brick-making. 

4 4 It is to be remembered that we are dealing 
with one of the most essential powers of gov¬ 
ernment, one that is the least limitable. It 
may, indeed, seem harsh in its exercise, usually 
is on some individual, but the imperative ne¬ 
cessity for its existence precludes any limita¬ 
tion upon it when not exerted arbitrarily. A 
vested interest cannot be asserted against it 
because of conditions once obtaining. To so 
hold would preclude development and fix a city 
forever in its primitive conditions. There must 
be progress, and if in its march private inter¬ 
ests are in the way they must yield to the good 
of the community. The logical result of peti- 


tioner’s contention would seem to be that a city 
could not be formed or enlarged against; the 
resistance of an occupant of the ground and 
that if it grows at all it can only grow as! the 
environment of the occupations that are usually 
banished to the purlieus” (410). 

Citing the case of Reinman vs. Little Rock, supra, 
the court went on to say: | 

I 

‘ 4 There was a like investment in property, 
encouraged by the then conditions; a like re¬ 
duction of value and deprivation of property 
was asserted against the validity of the ordi¬ 
nance there considered; a like assertion oi| an 
arbitrary exercise of the power of prohibition. 
Against all of these contentions, and causing 
the rejection of them all , was adduced the police 
power” (p. 410). | 

See also, L. ’Hote vs. New Orleans, Jl77 
U. S. 587, regulating the red-light 
district of New Orleans; Pitchlynni vs. 
D. C., 36 App. 59, regulating the keep¬ 
ing of fowls in District of Columbigj. 

| 

No further authorities are necessary in support! of 
the established principle that Congress, in the exer¬ 
cise of the large discretion necessarily vested in it, 
may regulate the use of property in the District of 
Columbia and that such regulation will not be dis¬ 
turbed by the courts unless it be clearly shown to |be 


arbitrary and to have no substantial relation to the 
public welfare. In this case there is no showing iof 
discrimination or arbitrariness. On the contrary, it 
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applies throughout the entire District. The record of 
the Congressional hearings clearly demonstrate that 
the law has a substantial relation to the public welfare. 

Economic arguments addressed to the wisdom of 
the laic are for the consideration of the Congress, not 
the courts. 

The agreed statement of facts shows that there are 
approximately 2,500 alley houses occupied by approx¬ 
imately 9,000 persons and that a large number of these 
will have to find other places of abode. It is further 
agreed that the cost of rent to alley dwellers is less 
than it will be on the streets and avenues of the Dis¬ 
trict. 

These economic arguments are pressed by counsel 
for defendants to show the unconstitutionality of the 
law. We are yet to be told what constitutional pro¬ 
vision is violated so far as tenants are concerned. 

The courts have daily experience with laws involv¬ 
ing a financial burden upon the offender. The owner 
who refuses to connect his premises with sewer and 
water mains is brought into court and fined for his 
refusal and each day constitutes a separate offense. 
He may have what he considers to be adequate sani¬ 
tary facilities and to make the connection may involve 
considerable expense; yet, it is the law, and it is 
enforced. 

Fire regulations may require an owner to fireproof 
his boiler room. He replies that he hasn’t had a fire 
in twelve years of ownership and that to comply with 



I 

I 


the fire marshal’s order would be very costly. I But 
that is no excuse. I 

All police regulations involve some financial consid¬ 
eration. And the courts are uniform in their holdings 
that such injury is damnum absque injuria. 

Not only that, but the courts refuse to consider the 
wisdom of the law in relation to the burden imposed. 
As stated by the Supreme Court in District of Colum¬ 
bia vs. Brooke, 214 U. S. 138: 

“ A wide range of discretion is necessary to 
make it (exercise of the police power) practical, 
and we have often said that the courts capnot 
be made a refuge from ill-advised, unjust or 
oppressive laws.” 

I 

I 

I 

This was merely an affirmance of the principle stated 
in Missouri Pacific Railway Co. vs. Humes, 115 U. S. 
512, 520, when the court, speaking through Mr. Justice 
Field, said: ! 

i 

4 4 If the laws enacted by a State be within ihe 
legitimate sphere of legislative power, and tlieir 
enforcement be attended with the observance of 
those general rules which our system of juris¬ 
prudence prescribes for the security of private 
rights, the harshness, injustice, and oppressive 
character of such laws will not invalidate them 
as affecting life, liberty or property without due 
process of law.” * * * | 

j 

It is not conceded that the enforcement of this law 
will work an uncompensated burden upon anyone. It 
may well be that the owner will benefit by devoting l^is 


i 
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property to other uses. The tenants may benefit by 
improvement in health, mind and morals through liv¬ 
ing where there is fresh air, daylight, sanitation and 
the restraining influence of the daily observation of 
their better neighbors. 

These are considerations for the Congress which, 
after complete deliberation, has seen fit to pass this 
law. The court finds the law and must enforce it as it 
is. Those who feel aggrieved may petition the Con¬ 
gress for relief; but, until that is granted, the admin¬ 
istrative branch of the city government must ask the 
court to carry out the express direction of our law¬ 
making body. 

n. 

Interpretations. 

There are various interpretations that may be placed 
upon the law which work very different results: 

(a) All conditions prescribed by the act must be 
complied with. That is, the alley must be not less 
than thirty feet wide throughout its entire length, 
open on two streets bordering on the square, be sup¬ 
plied with sewer, water mains, and gas or electric 
light. It was obviously the intention of the framers 
of this statute that all of these conditions should be 
present so as to ameliorate the environment of those 
living in alleys. It was, beyond question, a health 
measure. The language of the law itself and the testi¬ 
mony taken before both the Senate and House Com¬ 
mittees, disclose this very clearly. It is estimated by 
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those familiar with the situation that there are \fery 
few, if any, alleys in the city which conform to all of 
these conditions. This being known, and the probable 
effect known, it becomes apparent that the objeci of 
the law was to eliminate the great mass of alley dwell¬ 
ings for the betterment of the health and morals of the 
city. The law, being obviously a health measure'^ is 
entitled to a liberal construction to effectuate its pur¬ 
pose, on principles well recognized and set out in |the 
cases heretofore cited in the discussion on the con¬ 
stitutionality of the act. Potter vs. Hall, 189 U.j S. 
292; Hawaii vs. Mankichi, 190 U. S. 197; Rogers vs. 
Peck, 187 U. S. 118; Carr vs. Wash. & Old Dom. Ry., 
44 App. 533; and in the light of reason and common 
sense, Rooney vs. North Dakota, 196 U. S. 319; Ha¬ 
waii vs. Mankichi, 190 U. S. 197; Bush vs. D. C., 
1 App. 1; Ex p. Redmond, 3 App. 317; Wilson vs. D. !C., 
26 App. 110; U. S. vs. Wade, 33 App. 29; D. C. ps. 
Gardiner, 39 App. 389; D. C. vs. Dewalt, 31 App. 326. 

The purpose of the Act being to correct insanitary 
methods of living, it is entitled to a liberal construc¬ 
tion as a remedial measure. U. S. ex rel. Stevens ys. 
Richards, 33 App. 410; Galt vs. U. S., 39 App. 470; 
Reagan vs. D. C., 41 App. 409. 

i 

( b ) Should the terms of the law be read in the dis¬ 
junctive, then an alley having one of the conditiohs 
would be a legal alley, i. e., would be entitled to haye 
legal dwellings erected therein. Under the agreed 
statement, all alleys have at least one of the require¬ 
ments (R. No. 4533, p. 6; No. 4534, p. 7). Under this 
interpretation, therefore, there are no illegal alley 
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dwellings. Yet on page 5 of the hearing before the 
Senate sub-committee, former Commissioner Siddons 
says: 44 Let me say that the commissioners plant any 
proposal of legislation on this subject on the broad 
proposition, and personally I feel very strongly about 
it, that we should aim to put an end to the living of 
human beings in the alleys and courts of the National 
Capital. Even where you may find a house that is 
sanitary in and of itself, we still stand and urge be¬ 
fore this honorable committee the broad proposition 
that legislation ought to be enacted by the Congress 
that will forbid in some reasonable way, the further 
habitation of the alleys.” Before the House Commit¬ 
tee, in the hearing on H. R. 13219, March 13, 1914, he 
savs: 4 4 The bill crvstallizes—I think I mav conserva- 

v * * 

tively say—the local public opinion in the District of 
Columbia that has been forming in the last dozen 
years, and meets the public opinion that has set its 
face, as far as it may, against the further use of alleys 
and courts in the District of Columbia, as places of 
habitation” (p. 4). Dr. John Van Schaick, Jr., speak¬ 
ing for a committee of citizens at the same hearing, 
said (p. 3): “This committee assumes—and we have 
the very best reasons to assume—that the District 
Committee of the House of Representatives favors 
what we want. They favor getting rid of the alleys 
for habitable purposes.” 

Thus, the actual wording of the act itself and the 
statements made to the Committees of the Senate and 
House converge upon the intention to eliminate alley 
dwellings. This cannot be achieved by adopting the 
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interpretation now being discussed ( b ), but can be 
done by adopting the first suggested interpretation. 

( c ) A variation in both of the foregoing is seep in 
stressing the word “alley.’’ That is, the conditions 
prescribed pertain to the “alley’’ and not to the dwell¬ 
ings in the alley. In other words, if the condition^ as 
to sewer, water and light exist in the alleys, it matters 
not whether any of them exist in the dwellings. ^Ins 
is, of course, a literal interpretation of the law, and|not 
at all in harmony with the spirit of the law, or the 
obvious purpose behind its enactment. It would s^rve 
no purpose to put sewers, water mains and light in j the 
alleys alone, and not into the dwellings in these alleys. 
It w T as the dwellings and their inhabitants that were 
the solicitudes of legislation. It was the duty of the 
municipality to clean and light the alleys. Neither 
the property owner, nor the tenant, was charged With 
any such duty; bpt he was charged with a duty ad to 
the dwelling, i. e., to equip it with sewer service, wa|ter 
and gas or electric light, within the fair intendment 
of the law. 

I 

i 

It is respectfully submitted that the decisions belpw 
should be reversed and the cases remanded for fur¬ 
ther proceedings. 

F. H. STEPHENS, J 

E. W. THOMAS, I 

i 

Attorneys for Plaintiff in Error . 
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Statement of the Cases. 

These cases bring up from the Police Court t^ie 
question of the construction and validity of the so- 
called “Alley Law,” passed first Sept. 25, 1914, jto 
become effective as to the properties affected Ji^ly 
1,1918, then extended until one vear after the ratifi- 
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cation of a treaty of peace with Germany, ahd 
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finally again extended to become effective June 1, 
1923. The defendants are the owners and the ten¬ 
ants of properties apparently affected by the Act; 
in No. 4533, of the building located in Bassett’s 
Alley, Lot 809 in Square 757 (Record, p. 2); and in 
No. 4534 of a building located at No. 226 Jackson 
Hall Alley, Lot 814, Reservation 10 (Record, p. 2). 
The informations in each of the four cases (one for 
each set of owners and one for each set of tenants) 
charge that the alley is less than thirty feet wide 
throughout its entire length, does not run straight 
to and open on two of the streets bordering the 
square, and that the building is not supplied with 
gas or electric lights (Record, pp. 2 and 3). 

The statement of facts, which was made part of 
the information filed by agreement, sets forth that— 
“it is agreed that there are about 2,500 houses 
located in 216 alleys, and inhabited by a population, 
by the police census of November 3, 1919, of 507 
white and 8,510 colored persons; that the number 
of persons now in said alley houses has not ma¬ 
terially changed since that census was taken; that 
the value of the alley houses and the land occupied 
is approximately $3,000,000.00, of which the land 
and buildings are of approximately equal value; that 
the buildings, both those concerned in the suit at 
bar and in general, are adapted for ready conver¬ 
sion to only a limited number of other uses than as 
dwellings, and, in some instances, the cost of con¬ 
version would amount to a large sum of money. In 
some portions 0 f the District, there is no large de¬ 
mand for buildings of the type -into which these 
dwellings might be converted. It is agreed that the 
physical condition of these alley houses is compar¬ 
able to the physical condition of houses of similar 


type, age, size and quality located on the streets 
and avenues of the District; that some of them ^re 
in good and some in poor repair, and their condi¬ 
tions from a sanitary, tire protection, pluihb- 
ing inspection and construction standpoint, !as 
disclosed by the regular inspections of the five 
city inspection services, differs little if at all 
from the condition of similar dwellings on 
such streets and avenues, aside from the require¬ 
ments of the Act of Congress under which this is 
filed; that all alleys in the District of Columbia 
possess at least one of the requirements of the s^id 
Act of Congress; that the rental of alley dwellings 
ranges in general from $2.00 to $3.00 a room ^er 
month, and that similar types of houses, in like con¬ 
ditions, rent from $4.00 to $6.00 a room per mohth 
on the streets and avenues of the District; that 
there are not available to be rented for persons nbw 
in the alley dwellings, houses at these higher rentals 
or at the rental charged for the alley houses; that 
the wages earned by the alley dwellers, many j of 
whom are casual or seasonal workers, averages frdm 
$2.50 to $4.00 a day (Record, pp. 5, 6). 

Motions to quash, and demurrers, were filed in fill 
cases, and sustained. 

The original Act appears in the Record, pp. 7, 8, 9 
(No. 4533). | 

Congress passed the so-called Alley Law in 1914, 
providing that no building located on certain alleys, 
described in the Act, within the District may be oc¬ 
cupied for dwelling purposes after July 1, 1918. 
The effective date was later postponed by amend¬ 
ments to June 1, 1923 (Record, pp. 7, 8, 9). The 
word 44 alley’’ is defined in the Act to include— 
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“any and all courts, passages, and thorough¬ 
fares, whether public or private, and any 
ground intended for or used as a highway 
other than the public streets or avenues” 

“where such alley is less than (1) thirty feet 
wide throughout its entire length and (2) 
which does not nm straight to and (3) open 
on two of the streets bordering on the square, 
and is not (4) supplied with sewer , (5) water 
mains, and (6) gas or electrict lights. 

The statement of facts, agreed to by the Govern¬ 
ment, the tenants and the owners, shows, as to these 
alleys that— 

There are 2,500 “alley” houses, inhabited by 507 
white and 8,510 colored persons; the value of the 
houses and land approximates $3,000,000, one-half 
in land and one-half in buildings. Such houses are, 
from a sanitary, fire protection, plumbing inspection 
and construction standpoint, as shown by the reg¬ 
ular inspections of the five city inspection services, 
different little if at all from the houses of similar 
type, age and size, located on the streets and avenues 
of the District. 


Argument. 

If this Act is read acording to its plain terms, it 
states bluntly that no house may be used as a dwell¬ 
ing after a certain set date, if located on any alley 
which is less than thirty feet wide and does not 
run straight, etc. Unless there is some other con¬ 
struction of the language employed, and if Congress 
has the power, some 9,000 tenants must be evicted 
from some 2,500 dwellings in Washington, and the 
owners of those dwellings must lose their right of 



use for that purpose. Assuming that this is the 
purport of the language employed, appellees deny 
that Congress has any such drastic and arbitrary 
power, under the facts established in this case. 

“To justify the State in thus interposing 
its authority in behalf of the public, it must 
appear first that the interests of the public 
generally, as distinguished from those of a 
particular class, require such interference;, 
and second, that the means are reasonably 
necessary for the accomplishment of the pur¬ 
pose, and not unduly oppressive upon indi¬ 
viduals. The legislature may not, under tihe 
guise of protecting the public interests, ar¬ 
bitrarily interfere with private business, ;or 
impose unusual and unnecessary restrictions 
upon lawful occupations. In other words, its' 
determination as to what is a proper exercise 
of its police powers is not final and conclu¬ 
sive, but is subject to the supervision of ijhe 
court/’ 

Lawton vs. Steele, 152 U. S. 133, at 139. j 

7 7 i 

Where there is a reasonable doubt of the neces¬ 
sity for the act, the legislative judgment must sta^id, 
because it is the duty of the legislature to formulate 
governmental policies, and, therefore, to be respons¬ 
ible for determinations in doubtful cases. 

Many doubtful cases are decided in favor of the 
legislative power, however, simply because of a lack 
of facts to resolve that doubt. 

“Laws frequently are enforced which the 
court recognizes as possibly or probably in¬ 
valid if attacked by different interest or in 
a different way.” 
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“ There are many things that courts would 
notice if brought before them that before they 
do not know. ’ ’ 

Justice Holmes, in Quong Wing, vs. Kirk- 
endall, 223 U. S. 59, at 64, 56 Law ed. 350, 
cit 352 

Yick Wo vs. Hopkins, 118 U. S. 356, 30 L. 
ed. 220; Powell vs. Pennsylvania, 127 
U. S. 678; Cohens vs. Virginia, 6 Wheat. 
264, 399. 

Reinman vs. Little Rock, 237 U. S. 171; 
Weaver vs. Palmer Bros. Co., 270 U. S. 
402; Hadacheck vs. Los Angeles, 239 
U. S. 394. 

And legislative judgments are not sacro sanct. If 
they are, in fact, unreasonable, the court may so 
declare. 


Yick Wo vs. Hopkins, supra; Jay Burns 
Baking Co. vs. Bryan, 264 U. S. 504; 
Weaver vs. Palmer Bros. Co., supra; Dob¬ 
bins vs. Los Angeles, 195 U. S. 223; 
Penna. Coal Co. vs. Mahon, 260 U. S. 393. 

What Are the Facts in This Case? 

When police power is questioned, formulas do not 
greatly help. The question is not one of law alone, 
but of fact upon which the law must rest. Does this 
statute in fact take private property for public use, 
without compensation? 

Penna. Coal Co. vs. Mahon, 260 U. S. 393 


Here we have abundant facts. The statute |pro- 
poses to evict some 9,000 tenants from houses, wthich 
houses in themselves differ little if at all from sim- 
ilar types of dwellings located on the streets i and 
avenues, and to destroy their use as dwellings^ in¬ 
volving $3,000,000 value of property, although no 
place is available either at like or at twice the rentals 
paid by such tenants for the dwellings, and no sug¬ 
gestion of unhealthfulness, congestion, public dis¬ 
order, or damage to the public of any sort appears 
upon the record. A simple computation upon the 
facts on the record shows that less than three-fourths 
of the normal family of five, occupies the average 
alley dwelling (3.6 per house); and no fact is| ad¬ 
duced to even suggest an actual public need fori the 
statute. 

Indeed, the statement of facts explicitly relhtes 
that the condition of these “alley” houses differs 
little if at all from similar houses located on the 
streets and avenues of the city. 

In Reinman vs. Little Rock, supra, the answer 
alleged, and the demurrer to the answer admitted, a 
carelessly kept, disease breeding stable. In Powell 
vs. Pennsylvania, supra, the petitioner showed that 
his butterine was pure, but failed to show that other 
oleomargarine was fit for use. But in the case at 
bar the facts entirely controvert any need for exclu¬ 
sion of these poor tenants. Not only do they show 
no place for the tenants to go, they also disclosb no 
fault in these dwellings; no reason why they should 
go. “The dwellings are comparable,” recites the 
statement of facts, “with the physical condition of 
houses of similar type, age, size and quality located 
on the streets and avenues of the District.” These 
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dwellings are, some on interior courts; some on 
alleys less than thirty feet wide; some lack gas; 
others lack electric lights; but the statement of fact 
establishes that the location is their only substantial 
sin; and that the dwellings are in no way harmful 
to the public health, comfort, morals or safety. 

The Act provides for further construction of alley 
dwellings (Rec. pp. 7, 8, 9) provided they are set 
back from the center line of the alley 20 feet. It 
permits the construction of rooms above stables in 
alleys. It expressly permits stables, together with 
dwellings, so long as set at equal distance from the 
alley center line. It makes no requirement that 
sewer, water or light be provided for alley houses, 
either then or in future to be built. If the purpose 
of the Act is sanitation, such provisions would rea¬ 
sonably be expected. 

In endeavoring to import or to suggest a ground, 

. the appellant has gone beyond the fair scope of its 
brief. It quotes the hearings in Congress on cer¬ 
tain Senate and House bills, held in 1914, as estab¬ 
lishing the necessity for the statute. If these ex 
parte statements were intended to be considered, 
they should have been proved as facts in the trial 
court. This court should disregard them as not 
properly in the record, as indeed, they are not. 
Appellees have found no case in which legislative 
hearings have even been quoted. Even statements 
made by members in debate are rejected. 

United States vs. Trans-Missouri F’ght 
Ass’n, 106 U. S. 288, 318; 41 L. Ed. 1020. 

The statement of facts shows 9,017 residents in 
2,500 houses, located in 216 alleys. That is an aver- 
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; 
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age of 3.6 persons to a house, or 41.7 to an alle^t con¬ 
taining 11.6 houses. The court will take judicial 
notice that the average family comprises five per¬ 
sons. There can be no alley congestion, on these 
facts. Nor is there so great physical difference in 
the alleys themselves. The court will take judicial 
notice of the official map of the District of Columbia, 
within which it sits, and of the streets provided for 
by the permanent plan of highways (Princ^ vs. 
Crocker, 166 Mass. 347) and observe that the follow¬ 


ing streets open at one end and have no outlet at 
the other: 


1. Rosemount Avenue, north of Klingle 

Road, N. W. I 

2. Hobart Street, west of Mt. Pleasant 

Street, N. W. j 

3. Kennedy Place, west of Sixteenth Street, 

N.W. ! 

4. Thirtieth Street, to Potomac River, 
N. W. 

5. Virginia Avenue N. W., to C. & 0. Canal. 

6. Olive Street, 27th Street to Rock Citeek, 

N. W. | 

7. Dumbarton Street N. W., 27th Street to 
RiOck Creek 

8. Thirty-fifth Street N. W., Water Street 

south. ' 

9. Thirty-fourth Street N. W., soutlji of 

Water Street. 

10. Thirty-third Street N. W., south of 

Water Street. 

11. Allen Place N. W., west of 20th Street. 

12. College Street N. W., east of Fourth 
Street. 

13. Freas Road N. W., west of Sixteenth 
Street. 

14. Clark Place N. W., east of Elliott Plhce. 
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15. Fulton Street N. W., east of 39th Street. 

16. South Capitol Street, south of S Street. 

17. Q Street S. E., east of Half Street. 

18. G Street N. E., west of Second Street. 

19. First Street S. E., south of 0 Street. 

20. Tuckerman Street N. W., west of Six¬ 
teenth Street. 

21. Underwood Street N. W., west of Six- 
teenth Street. 

22. Van Buren Street N. W., west of Six¬ 
teenth Street. 

23. Mt. Pleasant Street N. W., north of 
Newton Street. 

24. Summer Road S. E., north of Barry 
Road. 

25. Talbert Street S. E., north of Moore 
Place. 

Can there be a doubt, upon the facts before this 
court, that this law, evicting more people, and de¬ 
stroying the lawful use of more dwelling houses 
than ever proposed by any statute appellants have 
found, is ‘ 4 unduly oppressive upon individuals?” 
Lawton vs. Steele, 152 U. S. 133. 

But if the court has any doubt, which under the 
principles of interpretation must be resolved in 
favor of the statute, may we ask consideration of 
these suggestions: 


Interpretation. 

The language of the statute may be understood 
in other ways than in the destructive sense we have 
been considering. Indeed, since it is the rule that, 
if an ambiguity is raised, and two constructions are 
possible, one of which will save and the other de¬ 
stroy, or render the statute absurd, the court will 
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i 
] 
i 
! 
j 

intend the meaning which will support thej law 
(Pickering vs. Day, 3 Houst. 474; Baker’s Succes¬ 
sion, 129 La. 74; Carrigan vs. Stillwell, 99 Me. 434; 
Kennington vs. Hemingway, 101 Miss. 259; 25 R. C. 
L. 1018). j 

As Mr. Justice Bailey so strikingly phrased | it, a 
house located on an alley, thirty feet wide, straight 
through to two streets bordering the square, with 
sewer and water, might be subject to be closed be¬ 
cause using oil lamps for light, certainly ani un¬ 
reasonable requirement, in the light of the facts of 
this case. | 

As was held in the court below, the Act majy be 
construed, following Mr. Justice Bailey, that pach 
of the conditions laid down must exist conjointly in 
order to make the dwelling illegal; that is, the duell¬ 
ing is legal unless the alley is less than thirty jfeet 
wide, does not run straight through to and opep on 
two streets bordering the square, and lacks w^ter, 
sewer and gas or electric light, and violates all of 
these elements. *| 

The law prescribes conditions which must exi^t in 
alleys to make dwellings therein legal. Nowheiie is 
any condition prescribed for dwellings. The pur¬ 
pose and tenor of the law is to regulate the type of 
alley in which dwellings may exist. The law defi¬ 
nitely announces conditions for alleys, and not;for 
houses on the alleys. It is not necessary to insert 
any words to make the statute clear; and the cburt 
cannot read anything into a statute which is not 
within the manifest intention of Congress as 
gathered from the Act itself. Northern Pacifiq R. 
R. Co. vs. U. S., 213 Fed. 162; State vs. Clausen, 
114 Wash. 520. 
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This interpretation sustains the Act; in favor of 
it is -the fact that the law thus legalizes electric light 
or gas in alleys, not heretofore required. 

“If a statute is ambiguous in terms or 
fairly susceptible of two constructions, the 
injustice, unreasonableness, absurdity, hard¬ 
ship, or even the inconvenience which may 
follow one construction may properly be con¬ 
sidered and a construction of which the 
statute is fairly susceptible may be placed 
on it that will avoid all such objectionable 
consequences and advance what must be pre¬ 
sumed to be its true object and purpose. 77 
25 R. C. L. 1018. 


Chables T. Clayton, 
Ralph A. Cusick, 
Attorneys for Defendants. 




